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To His Excellency 

The Honourable 

THOMAS GAGE, 

- General, and Comm«idcr in Cfeief, of 
all His Majc%'s Force* in J^orth- 
America, &c. &c. &c. 

Sir, 

DEDICATIONS are gene- 
rally made up of fudi ful- 
fome flattery, as is difcufting to 
common fenie ; it woiiid there- 
fore be a great infult on your Un- 
derftanding, to follow this oft 
trod path in addreiljng you. 

The qualifications your Excel- 
lency polfefles, both in a public 
and private character, are too well 
known, particularly to thofe, who 
have had the honour of ferving 
under your command, to need a 

relation of them from me. 

My 



[ ii ] 
Mv intention is not to prefent 
to your Excellency an eulogium 
on yourfeU, but a treatife, which 
I was led to attempt, by your 
Excellency's goodnefs, in appoint- 
ing me to aft as judge-advocate ; 
this, added to your known regard 
for juftice and equity, naturally 
jndi 9 aflc your Excellen- 

cy's n of it : Under that 

pati flatter myfelf that it 

V/i\. difiiculty in making 

its way through the world, 

i have the Honour to he. Sir, 
With the greatefi ReJpiSl, 
Tour Excellency's 
Moji Obedient, and 
Mojl Humble Servant, 

BTEfHEN PaYNB ApVE. 






PREFACE, 



JjrrHAT:! A Soldier undertake 
m/^ to lay down the haw ? Ex-^ 
^ ^ claim the Gentlemen bred 
to that ProfeJJion : Could not 
the Military Artjurnijh him with Mat- 
ter enough to write on ? In Anfwer to 
thife, Imuji beg Leave to obferve^ that 
had I attempted to dive into the deep and 
complicated Controverfies of the Law^ I 
might very jujily be deemed a Deferter 
from my own ProfeJJion^ and a Pillager 
from another ; but what I have under-- 
taken to explain^ is really a Part of the 
Bufnefs of a Military Man^ and is the 
only Part that can be methodically ex- 
plained. The Mechanical Part of War^ 
(as M. ^zmt^bferves^) is infipid and te- 
dious in Defcriptiony andthefublime Part 
cannot be reduced to Rules and fixed 
'principles. If 



ii PREFACE. 

If a Man is not born with a Military 
Genius^ all the DireSlions that can U 
given^ will never make him a General. 

The Art of War is veryjujily thus de- 
Jin d by the Chevalier Folard. It is a 
Trade for the Ignorant, and a Science 
for Men of Genius. 

In thefirfi Part of this Treatife^ I 
i^er the Reader my Remarks on Martial 
Law 9 and Court s-martial in gmeral% 
thofe Authors who have attempted to r«i- 
fure them^ I have endeavoured to refute^ 
byjiating TPadis as they really are^ with- 
out making Vfe of Subterfuges ^ or fucb 
like Jefuitical Methods of arguing : How 
far I have fucceeded, mufl be left to the 
judgment of the candid and impartial 
Reader. 

In tbefecond Part^ I have colleSledy 
and divided into different Chapters y fucb 
Rules for the Proceeding againji Offen- 
ders in the Courts of Lawy as I thought 
applicable to my own Purpofe ; they are 
compiledfrom the beji Law Authors^ as 
may befeen by the Notes at the Bottom 
of each Page ; but I would not have the 
Reader fo far impofed on, as to infer from 
thence, that I have myfelf perufed all 

thofe 
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PREFACE. iu 

th]fc Authors 'y Hale's Hiftoria Placito- 
rum Coronae j Hawkins's Picas of the 
Crown : The Authors rf which Lord 
Cambden § allows to be xery able Writers 
on the Crown Law ; aiid two or three 
more have furnipoed me with what I 
wanted relative to thof^ Matters ; and I 
have annexed their Rotations of the dif- 
ferent Authors^ for the SattsfaSlion qf 
thofe who may chufe to examine tbefe Re-^ 
ferences more particularly : All Books oh 
either Statute or Common Law^ are, in 
a great Meafure^ Compilations : "Part 
of this Treatife I have already acknow^ 
ledged to befo*, and will further can-- 
didly confefs (to ufe the Words of Mr. 
Lewis, in the Preface of bis Origincs 
Hebrae, which the Authors of the Uni- 
verfal Hrflory have alfo adopted J that I 
have taken the Liberty ** to tranjlate^ 
imitate, and even liter ally to introduce 
any Parts of the Authors from whom 
*' I have made my C o lice f ion ^ if I found 
them really conducing to the TJfey or 
Ornament of the Defgny not being able 
to dif cover any Merits or Cunnings in 

varying 

§ Vide Lord CambdeH*s Argument in delivering 
Mr. mikes from the Tower. 
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** varying the Style and Sen/e of an Au^ 
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tbor, for no other Purpofe than to con-- 
ceal the Ignorance of the Tranfcriberyor 
dejiroy an Obligation of Gratitude, which 
ought to be confefsdto all Mankind^' 
No Author, [ believe, hat ever wrote 
on Courts- Martial before, though fome- 
thing on that SubjcSl was much wanting 
for the Guidance of Officers, who may 
be employed on that Duty ; therefore, if 
this Treatife has no other Merit, it may 
certainly claim that of being new. 

Elegance of Style I have neither Time 

nor Abilities to attempt ; Perfpicuity and 

Clearnef have been my only Aim ; and I 

flatter myfelf, I have fo far fucceededi as 

to make myfelf hit elligible ^ 

No Author is infallible ; all are liable 
to err, and particularly thofe who are 
obliged to introduce Matters they are not 
thoroughly v erf e din; this I hope will be an 
Excufe for me, if I have erred in any 
Points of Law that I have laid down ; 
and I have the further SatisfaSiion to fay, 
that what I have advanced is founded op, 
the bejl Authorities, the Truth of which 
the feveral^otationswillfoewy and t here-- 
fore if I am wrong, I cannot be accufed 
of being guilty of the Primitive Error. 
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Courts Martial 



P A R T I. 

Of Martial Law, and Courts Martial 

in general. 

THE Court of Chivalry, or, 
Marihal's Court, the Judges 
of which were the Higli Con- 
ftablc, and the Earl Marfhal, is the 
Fountain of Martial Law in England. 

The High Conftable was anciently 
a Perfpn of the greateft Power, and the 
Poft originally hereditary ; tut it being 
thought of too great Authority to be 
fafely intruded with any Subject, fince 

B • ^ thcr 
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the Reign of Henfy the Vllllh, when 
the Duke of BuciingAam, who then 
held it, was executed, he has only been 
appointed /r^ Aac vice. % 

m 

The Office of Earl Marflial ftill fub- 
iifls, but his Right of being one of the 
Judges of Martial Law feems to have 
long-fince fubaded. 

Neither the Origin, or the Extent of 
Power of the Court of Chivalry, are ex- 
adly afcertained, but from the Statute 
of 1 3th Richard 11. which reftrains its 
JurildiAion to Things touching War, 
not determined by the common Law, 
and relative to thefe, requires the Con- 
flable to proceed according to ancient 
Ufage, we may naturally conceive firft, 
from the Reftri<ftion, that this Court 
had formerly a more general Jurifdic- 
tion; iand, fecondly, from the Refe- 
rence to ancient Ufage, that it had an 
ancient eftablifh'd Authority concerning 
thefe Matters ; but whatever might be 
the original Inftitution of theie Officers, 

or 

X Madd0x^% Hift. of the E^cchequer, Fol. 27^ 28, 29. 
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or the Nature of their Authority, their 
Juri(Hidion has been fince limited by 
certain Ads of Parliament ; and the 
Poft of High Conftable having been laid 
afide, and that of Earl Marfhall con-* 
fined to the marfhalling, and ordering 
the Coronations, Marriages, Funerals, 
&c. of the Royal Family, and proclaim- 
ing War or Peace; dierc is now no 
fuch Court as the ancient eftablifhed 
one of Chivalry, or Marfhars Court, * 
to judge qf martial Law; but in its 
Stead is adopted our prefent Form of 
Trial, called a Court-Martial. When 
this Sort of Court was firft inftituted, I 
cannot exadly afcertain, the Tenures by 
Chivalry, which, in Law» fignify Te- 
nures of Land by Knight's Service, 
whereby the Tenant was anciently 
bound to perform Service to the Ring, 
or the Lord of whom he held that Te- 
nure, were all abolifhed by a Statute of 
1 2th Charles IL but Courts-Martial 
were eftablifhed in Ef^Iand long before 

this; 

* THe Earl Marihal has fttll the Marihalfea 
Court under him, where he may fit in Judgment 
againft Criminals offending withm the Verge of the 
Court. 
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this-f for Rapin mentions Henry VHth* 
having appointed Courts-Martial to try 
the Rebels after the Battle of Stokcy ix\ 
1487, *f' and Captain Howard having 
been tried, condemned, and executed 
by a Council of War, for Defertion, 
from the Parliamentary Army to that of 
Charles I. in 1 644 §. Yet whether thefe 
/Courts-Martial and Council of War, 
>vere carried on according to the prefent 
Form, I won't pretend to determine* . 

As the Juriididion of the ancient 
,Court of Chivalry, orMarihalVs Court, 
was, by the /foremention'd Statute of 
JiicJbardU. reftrain'd to Thn>gs rela- 
tive to War, fo is that of Courts Mar** 
tial confined to the Cognizance of fuch 
Perfons only, as are fubjed to Martial 
Lawi and of. fuch Crimes as are puniih^ 
able thereby, but the iamc Authority 
that limits their jurifdiftioD» gives them 
full Power to execute it within dioie 
XrimitSt and therefore that of a Court 
Martial, and of the Courts of Law, 

differ 

t Tindars. Tranfi. of Rapin's Uift. of England, 
vol. 5, p. 244^ § Idem. vol. lo. p. 268* 
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di^ronly in their Extent ; for the King 
being the fupreme Magiftrate of the 
Kingdom, and intruiled with the whole 
executive Power of the Law, no Court 
whatfoever can have any Juriidi£UoD» 
unlefe it fome Way or other derive it 
from the Crown *)*• 

Sir Edward Cooi X f^y^i ^at the 
putting a Man to Death by Martial 
Law, in Time of Peace, was ad/udge4 
to be againft Magna Cbartaf and Mur- 
der f ^ Sir Matihe^ Bale f declines. 
That if a Court Martial put a Man t» 
Death in Time of Peace, by Martial 
X41W, the Officers are gnilty of Murder. 
3MXHa'wkins\^ a tnore nx)dern Author, i$ 
ofX)pinion, that * WIv?r^ Perfons a^ by 
^ Virtue of a Commiflion, which, if it 

* were Ari^ly regular, would undoubt«- 
^ edly give them fuUAuthoricyy but hap* 
f pens to- be defeAivse only (n fome 

* Point of Form, that they are no Way 
^ criminal/ And as the A£l fc^ puniChing 

Mutiny 

• t Stsrandefbrde's Pleas of the Crowii» p. 54, 55* 
X Cooke's Inftitution> 52. 
% Hale's Pleas of the Crown, p. 495f. 
\ Hawkinft's Pleas of the Crown, b. i. c. 3 1. £ 60. 
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Mutiny and Defcrtion, and for the better 
Payment of the Army, and their Quar- 
ters, which is annually pafTed, and im* 
powers his Majefty to make Articles of 
War> and appoint Courts M artiaU gives 
them full Authority, in Time of Peace, 
as well as War. The Members of a 
Court Martial can run no Rifque of 
being charged with the Guilt of Murder, 
or of having aAed contrary to Magna 
Cbarta^ by pailing a Sentence of Death. 

« The Criqies that are cognizable by 
a Court Martial, as rq>ugnant to mili- 
tary Diicipline, are fo plainly {hewn by 
the Articles of War, which every mili- 
tary Man is, or ought to be fully ac- 
quainted with, that it would be Pre- 
emption to attempt a further Expofi- 
tion of them ; and as to other Crimies 
'which an Officer or Soldier being guilty 
of, is to be tried for by the ' ordinary 
Courfe of Law, in like Manner with 
other SubjeAs (as is direded by A<% 
of [Parliament) it would be needle& 
to trouble my military Readers (for 
whofe Ufe and Amufement this Treatife 

is 
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IS chiefly intended) with a Detail of 
them -f-. 

The Pcrfons fubjcd: to Martial Law 
are likewife pointed out by the Articles 
ofWar||, and therefore not neceflary 
to be inferted here. And^ laftly, the 
Authority of Courts Martial to take 
Cognizance of fuch Crimes^ and fuch 
Offenders as are under their Jurifdi Aion» 
having been evidently proved^ the only 
Illegality or Irregularity that Officers as 
Members of a Court Martial, are ia 
Danger of being guilty of, is in their 

Manner 

t In fome Parts of his Majefty*s Dominionsy w'x. 
Gibraltar^ Minorca^ Wr» where there is no Form of 
Civil Judicature, all Perfons guiltjr of any capital 
Crime or other Offences, are to be tried by Courts 
Martial, (a) but Officers who may be employed Qft 
fuch Trials, I mull refer for Information to Authors 
who have wrote fully on the Pleas of the Crown. " 

(a) Articles of War, {t^. 20 and 2. 

II The Articles of War mention only Officers, 
Soldiers, and Perfons ierving with the Armies in t^e 
Field, being fabjed to Martial Law ; ^t Hale^ ai)d 
other eminent Lawyers are of Opinion, that Aliens, 
who in a hoftile Manner invade the Kingdom whe- 
ther their King were at War or^tt Peace with Our*s, 
and whether they come by themfelves or in Compa- 
ny with Englijh Traitors, cannot be punifhed as 
Traitors, but mufl be dealt with by Martial Law. 
Hale's Pleas of the Crown, 10, i{. 3 Cooke's JnH. 2. 
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Manner of proceeding againft Offenders, 
for fo exa£k is the Law even with Rc^ 
gard to Form, that fays Lord Chief 
Juftice Hale J, Mf a Commiflion of 

* Goal Delivery iffucs to A. B. &c. they . 
' fit one Day» and forget to adjourn , 

* their Commiflion, or the Clerk forgets 

* to enter the Adjournment, if a Felony 

* is committed the next Day, and they 
^ proceed in Sefiions, and take an In- 

* diAment, and give Judgment of 

* Death againft the Malefador, this 

* Judgment is erroneous, and the Clerk 

* of Affizes (hall never be permitted to 

* amend the Record and enter an Ad- 

* journment ; and this Judgment being 

* erroneous, Ihall be reverfed ; but it 
< makes not the Judges guilty of Mur- 

* der, or Homicide, though in Stridnefs 

* of Law, their Commiffion was deter- 

* mined by the fir ft Day's Seilion with- 

* out Adjournment/ My Intention 
therefore* is to endeavour to lay down 
£ich Rules for the Proceedings of Courts 
Martial, as will prevent my Brother 
Officers, when employed on that Duty, 

from 

t Hale's Hift. Pkc* Coronse^ p. 498. 
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ftath sffithig cotitt^ty tb iht La\V's of 
'^^it CffttWfy (even ifi "Metiers ofF6ftn) 
which they are foMet'frti'es'uiikYi?)^?ftgty 

fed tb do, and are thereby laid open to 

a Prnfecutton in a ^craYt 'of Law * l^ttt 

before 

idfOtVfer'Uott^t^, liitljle )te be %ak^n C^it^nce ctf» 

IbSr actbl'dini; to Imf^ « The C^vtn -of iKing's B<^eh 

* Mwg tke hiigheft Collet ef ^oit^on Laiv;, katK 
^ Iftbt i«»ly P^wfti- to ftverfb elry^fcOus Jadgriieiki 
« giVeft^ WftrifiYOmc^ h^ ktfo to fHtniih M 

* Mkt^t Mitgiftrtttd^^ 4itfd «fll Office's of JtifHtib* 
^ ^ «tl wi]9f«d ^ad t:oi<irtpt Ai^^ 6f AvkhOriHy 

* ^AiUft ^t Ittio^n) 'd!$vioti9, a^d doifitilon Prind* 

* ^ ^'tt&nfndi JdflS(^. '{\>) Alid fiitt1iet» th&t the 
« Gfiti^ oif Hittg'ft B«tich 'im {\idh A Ti!nrer^g;h Jarff- 

* diction in criminal Matters » thkt it ixi&y pvo^td. 
^ lisi«rdli«ft^flidilftiftb'htfe4l^l3^ft^r6dtherC6urts^ 

< Mid I^WMf^ itf C6 t^h hf €e>ti6rarty As oh te 
^ JD<^itf&jit or fcfor^a)?ion bri^i^ally c^omihencM 
"> 1)1 it> M^yCfthjIt «li^ Co<ir« ^foVe iviiom fuch Iti- 

< dfiftmcMt <Mftt ^aiid> be detie^i^^ned or Aifyended^ 

* oi-tlill;*^/ Aiid '♦C^het^icr "the Proceedings fee 
^g;Mifiifi^it)n^|yfttoftiA[i^ Law, or on feime Statute 
mvkiftg a fti^ LttVir cjoncermng ah old Oftence^ 
ifldd aqpfMiitft^ng tii^taki Judges to Execute it : Nei^ 
ikief doth a Statute, which a|>^6ints that all Crimes 
<lf a dertain DtfAdftiinlittSdn (hall be tried before cei-- 
taihjodjgi^^ elfcl^ethe Jorifdi6lion ofthisCour%» 
^t^ioat expr^fs negative Words, (c) Befides the 

A£t 
(b) Hawkins's Pleas of the Crown,, b. 2. c.4. f. 10* 

Sz) Ma>J^inis*s Pfeai of the Crown, b. 2. c. 3. f. 6. 
^ trftnl Rep. 296. i. Hale's Hift» Placit. c. 5;. 9. 

c 
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before I enter on this Tafki I £ball make 
Tome further Remarks on Martial Law, 
and Courts Martial in general. 

Many 

AA for puniihing Mutiny and Defertion direfb* 

< That every ASion, Bill, Plaint, or Suit again ft 

* any Member or Minifter of a Court Martial, in 

< refpedi of any Sentence of focb Court, or of any 
' Thing done by Virtue, or in Purfuance of fuch 

* Sentence, (hall bs brought into fome of the Courts 

< of Record at fVeftminfter, Dublin^ Sec* (d) And 
there have been many Inftances of the Court of 
King's Bench exerting their Power over Courts Mar- 
tial, notwithflanding the Law fays, ' Where a Statute 

* creates a new Offence which was not taken Notice 
' of by the common Law, and ereds a new lurif- 

* didion for the Punifhment of it, and pre(cribc8 a 

< certain Method of proceeding, it feems queftionable 
' how far the Court has an implied Jurifdiftion in 
' fuch a Cafe.* (e) 

There are fufficient Proofs of the Power of the 
King's Bench over the Proceedings of Courts M^tial, 
which it may be naturally imagin'd every Member 
would chufe to avoid an Exertion of, yet it.muftbe 
a Sarisfadion to every Ofiicer to know, that if he has 
the Mortification to be profecuted in a Court of 
Law for his Proceedings as a Member of a Court 
Martial, he is not liable tp be puniflied for mere 
Millakes, which an honeft well meaniiig Man may 
innocently fall into ; and if the Plaintiff or Profecu- 
tor become non-fuited by the Verdid of the Jury 
paffing with the Defendant, he iball recover his treble 
Cods, which he (hall have fuflained by reafon of his 
v^rongful Vexation in Defence of faid Adion, or 
Suit, (g) . 

(d) Act for puniihing Mutiny and Defertion, a. 6'^. 

(e) Hawkins's Pleas of the Crown, b. 2. c. 4. f. ig. 
|g) Act for puniihing Mutiny and Defertion. a. 62 • 
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Many Authors have cxclaimM a- 
gainft MartialXaw^ and cenfurcd Trials 
by Courts Martial. Courts Martial, fays 
Hapin, -f- are not fo ftridly confin'd to 
the Letter of the Law, as the ufual 
Courts of Juftice, but judge in a more 
arbitrary Manner, and the frequent 
Encroachments of what is call'd in En- 
gland Martial Law, Upon the Privileges 
of the People, has been the Caufe of 
reducing it within Bounds, fo that it 
cannot take Place but by an Adt of 
Parliament made for that Purpofe ; and 
Chambers in his Dictionary of Arts and 
Sciences, defines Martial Law to be the 
Law of War, depending upon the Ar- 
bitrary, but juft Power and Pleafure of 
the King, or his Lieutenants. 

THATabadUfe may have been made 
by the King, or his Lieutenants, (as 
they are called) of this arbitrary Power, 
cannot be doubted, and indeed Rapin 
hino&lf gives us an Inftance of Henry 
VII, having made it fubfervient to his 

Purpofe, 

t TiiidaP3 Tran, of Rapin's Hift. of England, 
V. 5. p. 244. 



Pucpofc, after th(* Igattlc of SffiUfs by 
trying thpfc acculcd of holding IntelU- 
gencq with the Enemy* by Cpmrpfiio-^ 
nprs of his own appointing, or by a 
Court Martial,, inftead of tbis uiual 
Courfe of Jufticc, which wa^ not {q 
favourable to his Defign oi^ puniOiiii^ 
them only by Fines,, and. thereby fijU 
ing hi& Cofiers ; for in ap Accufotion of 
thiis Sort, the t^aws of Englaod admit 
pf no Medium between peath, s^qd ab- 
folutfir Difchargfj^ and the King would 
liftvc neitheji. 

But tl)is Aqthorily is now rcftridled 
by; A<S of Parliament,^ ^s thiS/ Authoir 
^cknowledgeSj and therefore^ the faniQ 
Objeflion tq Courts Martial caojjotnpw, 
be made ; for as I have already obfer* 
ycd, tijey are at preimt held, by, the 
feme. Authority with^the Courts of Law* 
and that the Kin^ (pp his GepcfAk 
whea ipipowered to ^ppipt CQurts 
lyiartial) has the fatpe Prerogative. o£ 
moderating^ the Rigour, of tfte Law# 
and pardoning or remitting Funilh- 
ipents,. but.hQ can np mor& add tQ» or 
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9ltcr t]%e Sentence of a Coortc MsirtiaV 
thaii be. c;aa a Judgment g^^eo i|i a 
Court of Law. Tbe King^ 'ti« ti^u^ 
ba&an undoubted Righ* to difto^ a« 
Officer or Solder from bia Se rvice^ wiihr 
out a Tryal» hot tk» Power cwwot 
bia$ a Court Mai^tUl*. if tbe ASbig k 
left to* tbeir Oecifioo, and Mpa lopfl: 
lolemnils fwQrUy t4> ad^nUlec Jufticc 
without Partiatiiyi Fay^oui; off AS^sEiiQth^ 
caa be truflied« 

Mr. SalmM^ m his- geogi^afincal 
Graaimai;^ Irars caft a Ibvew Refl«3iMi 
«at only oa Coucts MacUalr (tbp Sefib- 
VOffM o£ vbick be fpc^k^ oC vt^th as 
snuqbi TerrK asv bcr v^d of tbatoi tbe 
luquiMon); but Qn sdl Mtlit^ PcFiflOS 
iag^ne(4« Ip fpeahing. of thi^Cofiftir 
tutidi)^ oi Engbnidii be is^ pka&U to ^h^ 
ferve*, tbat' * Wbat(v» tbe Fidvilegq^ 
^ af tbe B2€^ of tbe Sid:)j|e^i9a]( b^ 
^ die Gentleoieaf of tba RogiaL Navy 
' and. ArjxFjTr have ▼eryfljtikPirCtftsifioa$ 
*' tal them: ; tbey ats^ (faQra he^) £ubje^ 
^ tatbe Sentence of a Court MafitUl^ 

* without 
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• • * • 

^ without being brought before that 

• Judicature.' * They are obliged to 

• obey their fuperior Officers, and thofc 
« Officers muft obey Minifters from 

• whom they receive their Commif- 

• fions. The Moment therefore (con- 

• tinues he) a Gentleman enters into the 

• Service, he waves the Rights and 
^ Privileges he might be entitled to as 
' an Engliffiman, or rather barters them 
^ aMray for a laced Coat and a Feather/ 

Though the Opinion of thi» felf 
taught Geographer and Wonder-mon- 
ger, is too apparently abfurd to carry 
any Weight with it, yet his Book being 
meant for the Inftrudion of Youth, in 
whpfe weak Minds ' the firft Ideas are 
apt to take a deep Root, and will often 
prejudice them in their future Opinion; 
I (hall endeavour to (hew, that what he 
has advanced is not only abfurd, but 
unjuft: But I cannot help previoufly 
remarking his matchlefs AKTurance, in 
dedicating to his Majefty a Book which 
contained fo infolent a Refiedion on a 
Body of Mcn^ of which the King him- 

felf 
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felf is the Head. From this we fflay 
judge of the other Parts of his Gram- 
mar, which from my own Obfervation» 
I find to be filled with innumerable 
Geographical Miflakes ; but it is foreign 
to my prefcnt Subjcd: to enter into the 
Particulars of them. , 

His Majefty's Right to difpofTcfs any 
Officer of his Commiffion without a 
Tryal, I have juft now taken Notice 
of, but this Power is not confin'd to 
the -Military; all the King's Servants 
are liable to the famvs Method of Dif- 
miffion frohi his Service, for it would 
be very unjufl to deprive him of a Right 
which every other Man enjoys ; but the 
King's Difpleafure againf): any of his 
Servants can only be fhewn by a Dif- 
miffion, and therefore they are not de- 
prived, as Mr. Salmon infinuates, by 
being in his Service, of the Privileges 
of other Subjects ; and as to their being 
fubjetl: to the Sentence of a Court 
Martial, which appears to him fo dread- 
ful, I hope to fhew that no Officer or 
Soldier^ or even Mr. Salmon himfelf, 

need 
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Mftd ht s^ftld tb ihnd f)tflbre that Jik£>- 
t»it^«, ^ cohHous of his o^n latio- 

TMEiffi %* he, they ^rc oMiged to 
*fefey tfeeir fopcrior Officers, withoift 
referve, and thofe Officers tttuft ob^ 
Minifters from whom they receive their 

OkdmifTions. 

SuBofe!>iNATioNis cftablifticd and 
ifi Force atnong all Scfts of Men ; it majr 
perhaps be more co^fpicious ifi thte 
Nary and Army, as the ProfelRoti of 
Arms naturally require it, for the bad 
Confequehces that may rtCxAt Fmtti not 
obeying Orders implicitly in Time oF 
Action, afe very evident; * good Sub- 
jetft therefore never entertains that falft 
Notion, as Mr. SaxejuiWy teftns it^ 
♦ that Subordination and a paffive Obe^- 
dience, is any Debafement of a Man's 
Courage, or that it is anvwifc waving 
the kights And Privileges he is entitled 
tb as an Englifhman : Laftly, with tt^ 
|;4rd to the Obedience to Minifters; 

Offtcets^ 

^ &uce's Reveries^ chap. S. 
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Officers^ like all other of his Majefty's 
Servants^ mud obey his orders^ which 
are conveyed to them through a mini- 
fter, and if that minifter takes upon 
him to make ufe of his Mailer's na^me 
without authority, it is not the bufi- 
nefs of an Officer, any more than of 
another fubjeft to difpute orders givepi 
under that fanftion. That Officers may 
have been tools to minifters is far from 
being impo^ible ; no profeffion can be 
expe<fted to have all it's members pure 
and incorrupt, but the Faults of indi-- 
viduals neither can nor (hould brim 
cenfure on a whole body : Though 
deny that a Gentleman the Moment he 
enters the fervice, barters his rights 
iand privileges for a laced Coat and fea-* 
ther, yet I do not pretend to fay, that 
thofe Ornaments indue him with Infal*-- 
libility. 

I HAVE now gone through all this 
author's arguments, his iniignificancy 
did not intitle him to fo much notice, 
but the refuting what he had advanced 
furniihed me with an opportunity of 

D offering , 
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cfFering what I had to fay, in regard to 
my own fubjeft, 1 fhall now attempt 
to (hew the Juftice of Martial law and 
of Courts Martial flill more fully, by 
comparing the form of tryal by Courts 
Martial with that of a Court of law. 

A Criminal brought before a Court 
.Martial, enjoys the fame Privileges as in 
a Court of law, of being tried by Jury of 
his peers or equals, which the Englijh fo 
juftly boaft of; for peers, 1 think I 
may without impropriety call them in 
all cafes, for though the prifoner be 
only a private centinel, as all the Offi-^ 
.cers who arc members of the court arc 
liable to be tried, by the fame laws and 
for the fame crimes, their fuperior 
Rank -f* can be no reafon for not re- 
garding them as his peers. Even in a 
trial by a Jury in a Court law, I do 
not imagine that a prifoner would ex- 
cept againfl a Juror merely becaufe he 

was 

t fa many foreign fervices, if anon-commiifion'd 
OjfRcery or even a private Centinel is to be triedy 
fome of the fame rank fit as members of the Court 
Martial, Hut in the EngUJb Service, none fhall bt 
«nder the degree of a Commiiiion'd Oific«r. 
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was of a higher rank in Life than 
himfelf 

' And befides this privilege of being 
tried by peers, which a criminal enjoys 
in one Court as well as another, there 
arc many Advantages which he has at a 
Court Martial, that are peculiar to it, 
as will be plainly feen in the fcquel. 

In a Court of law, if but one of 
the twelve which compofe the Jury, 
difagrees from the reft, it is no verdid, 
for they muft all concur in the fame 
opinion. This feems very ftrange, for 
we find in the moft common Occurren- 
ces of life, that it is difficult to meet 
with twelve, or half the number of 
men who are of one mind, yet in con- 
cerns of the higheft moment, where 
life, liberty and property are at Aakct 
and which are often of a complicated 
nature, the law enjoins twelve men to 
be unanimous in their Judgment. 'Till 
they agree they muft be kept together 
without meat^ drink, fire, or candle;};, 

otherwife 

t 2 Hale'$ Hift. Plaicit Coronas, p. 279. 



(ao) 

ctberwife than by leave of the Courts 
and if the trial happens to be at ai| 
Affize, if they are not agreed before 
the departure of thb Juftices of Goal 
delivery into another County^ the (her 
riff muft fend them along in carts§ like 
malefactors^ all rQund the cifcuit> or 
till they agree. 

This appears to be little lefs than 
puniihing them into a compliancy and 
forcing men of weak and not over £cru« 
pulous nature's to injure their fouls for 
the conveniencies of their bodies, and 
the confideration of their v^orldly in* 
tereft, for as Jurors are generally tradef- 
men, fuch confinement, end the es« 
pence attending it muft be of great prer 
judice to their affairs. 

It has been obferved by £>me able 
lawyers, that this unanimity give^ 
great weight and credit to a verdidt. 
But the misfortune is that there is great 
room to believe that this unanimity qiay 
fometimes be ra^er imaginary than real^ 

an4 

§ 2 Hale*s Hift, Plucit CorOMc, p« 279. 



(«I ) 

and though actually it he the wcrdi&ai 
twelve men, yet virtually it may be no 
more than the verdidt of one or two^ 
or fome leiler number than the twelve* 
An Ignorant^ irrefolute fet of oien» 
rnay be governed by one or more of 
greater fpirit, interefl: and authority^ 
than the reft* Befides when they know 
that unanimity is a matter of ncce(^ 
£ity, they will be forward to impofe 
upon themselves ; they will not give 
their Judgment the full ^ope, but will 
be ready to acquiefce in the feotimeDtt 
pf fome over-bearing and dogmatic 
leader. 

It is not eaiy to conceive any valid 
objeiftion that can be made againft the 
method of bringing in a verdiift l^ m 
majority of Jurymen* At prefent one 
or more obftinate aad tenacious mea 
may in a manner oblige the reft to con* 
pur in their Judgment* for they moft 
cither acquiefce or fuffer great inconve* 
niencies in their perfons and property. 
Few in fuch caies perhaps will refuife 
10 refign their own Judgment ; they 

majr 
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'may probably confider their acquief^ 
cence as rather extorted by neceility 
than given by choice, and their verdift 
may be looked upon in the unnatural 
light of an innocent perjury.^ 

. In a Court Martial all theie incon- 
veniencies are avoided, and particularly 
thereby prevented; for in the firft 
place, the Articles of War exprcfsly 
forbid the fittings of Courts Martial 
before 8 o'Clock in the Morning or af- 
ter three in the afternoon, except in 
cafes, which require an immediate ex- 
ample, and therefore they cannot fit 
above feven hours at a time, but are at 
liberty to adjourn from day to day 'till 
they have fully confidered the Evidence 
pro and con^ and when they come to 
give their opinion, they are not under 
the neccffity of being unanimous, even 
to* appearance, but the priforieV is con- 
dcmn'd or acquitted by a majority of 

voices 

^ ^ For many of thefe particulars relating to Ju- 
ries, I am obliged to an anonimous writer in the 
Grand Magazine for May 1758 ; his remarks being 
very applicable to my own purpofe, I have inferted 
many of tiiem nearly verbatim. 
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vdiixs (except in cafes of deaths when 
mine out of thirteen prefent or two 
thirds, if there be more than thirteen 
prefent, muft concur in opinion.) || No 
one is under any compulfion, but all 
are not only free, but abfolutely fworn, 
to follow the dire<^ion of their confci- 
ences, and in order to prevent as far as 
poflible any Member being biafed by 
the opinion of another, as it is more 
likely that the younger officers would 
fall into that of their fuperiors, than the 
elder acquiefce in that of a Junior, the 
youngeft: Member of a Court- Martial, 
in the fame manner as is obferved at all 
debates in the Privy Council, and by 
the Houfe of Lords at the trial of a 
Peer, gives bis opinion firft. -f J 

Secondly^ 

I Articles of War. S. 15, A. 8. 
t Articles of W^r. S. 15, A. 8. 

X In the French Service the method taken to pre- 
vent one Member being biafed by the opinion of an 
other, is ffill more certain. The youngeft member 
£t& writes his opinion, at the top of a iheet of pa- 
per, provided for that purpofe ; then folds down 
the part on which he has wrote, in order that the 
one who writes after him may not fee it. All the 
others obferve the fame method up to the oldell 
Member, by whom the paper is delivered to the 

Prcfident, 
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SscoNDLYt The being MdthW o^ 
'ft Court Martial is part of the dutv of 
an Officer, and from the finM oi bis 
being ordered for diis duty no other is 
expected from him 'till the Court is dif« 
iblved. From hence it is evident that 
a Member of a Court Martial fuflfers 
no inconveniency of body or prejfudice 
to his own affairs to induce him to in- 
jure his foul by joining in a verdiA 
diametrically oppofite to his real opi*- 
nion; no dogniatic and overbearmg 
leader to perfuade him into what may 
be looked on in the unnatural light of an 
innocent petjury, but his own Confci« 
cnce is his guide. 

In which Court a prifooer has the 
greateft chance of meeting with Im- 
partiality, I leave to the Judgment of 
the candid Reader. I muft obferve 
further that the Members of a Court 
Martial have certainly a better oppor- 
tunity 

Pfefident, who tken unfolds ir» ia or<icf to ex«r 
aiine the different fentences^ and infert his own 
opinion, which is confideredu two vokei if given 
in favour of the Prifoner, bat u only one againft 
him. Cours dela Science Militaire de Aardit de Fit- 
Uneven* Tom. i. p. 64. 
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tunity:of being mafters of thccaufe depcn- 
ing before them then Jurors in a Court 
of la w, and are thereby enabled more to 
give a juft verdidt, for as every particular 
circumflance in the trial is minuted 
down by the Judge Advocate, they may 
recur to them as often as they pleafe, 
whereas in a Court of law, though the 
Judge or Attorney General may fum up 
the Evidences with the greateft exa£tnefs^ 
it would be hardly poflible for the Ju- 
rors to retain every part of it in their me- 
mories, particularly in' a long and com- 
plicated affair, and the moft minute 
circumflance will often turn the fcale 
for or againft the Prifoner. 

It may perhaps be alledged that at 
a Court Martial a Prifoner is tried by 
a Jury of thirteen men only, and that 
in a Court of law no- Man can be found 
guilty upon any Criminal accufation but 
by the Judgment of, at leaft, twenty 
four, the concurrence of twelve or 
more -f* which form the Grand Jury 
being neceffary to £nd the bill of In-- 

E diftment 

t The Grand Jury never confifts of Icfs than 
twelve, and fometimes of twenty four. 
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didment againfl:^ and the unanimotts 
verdift of twelve more, which com- 
pofe the Petty Jury, being rcquifite to 
find him guilty. As I would leave 
no Argument unanfwered, that there 
is the leaft probability of being advan- 
ced againft the Uprightnefs of Courts 
Martial, I (hall endeavour to (hew diat 
this allegation does not carry that 
weight with it, which may at firft be 
imagined. 

^ The ieeming Unanimity of a petty 
Jury, I have already taken notice of, 
iuid fhall now obferve the nature of 
the advantage gained to a Criminal by 
the previous Examination of a Grand 
Jury. That many are brought to trial 
by Information, without having been 
indicted by a Grand Jury, is notorious, 
and even when a caufe is enquired into 
by the Grand Jury, as they only examine 
the Evidences for the Crown, it very 
often happens that a Man indidted for 
Wilful Murder by them, is only found 
guilty of Man-flaughter, or Chance 
Medley, and ibmetimes Homicide^? dt* 

fendendo 
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fendendo or per infortunium^ by the petty 
Jury, before whom he is allowed to pror- 
duce his Evidences and make his de^ 
fence \ and of other crimes for which ^ 
Grand Jury may j5ad a bill of Indift- 
. ment^ the petty Jury will often acquit a 
Prifoncr. 

* 
A M A N therefore againft whom a Grand 
Jury refufes to find a bill of Indidtmcnt, 
for want of fufficient evidence, can run 
no rifque of being found guilty were he 
brought before a Court Martial or petty 
Jury, without any fuch previous Exami^ 
nation* 

And as the opinion of a Grand Jury 
is not definitive, but rendered invalid, if 
that of the petty Jury differs from it, a 
Criminal is in fad: tried by the twelve 
only, which compofe the latter, whofc 
Judgment he mufl iubmit to, and the 
Grand Jury appears to be only a tem- 
porary Court eftablifhed in a County, 
in order to find out fuch delinquents as 
there is fufficient matter againfl, to bring 
them to a trial before the Judges and 

petty 
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petty Jury, and thereby fave the Court the 
troubleofBxaminingfrivilouscomplaints 
unfupported by Evidence — As fuch the 
place ofaGrand Jury isfuppliedby aCourt 
of Enquiry, which is often held, previous 
to a Court Martial, where there is a doubt 
of fufficiency of caufe to bring an ofien-* 
der before that Judicature. 

In fine, a Criminal at a Court Mar- 
tial is in reality tried by as many, and 
often more than in a Court of law, for 
though the former is ufually compofed 
of a Prefidcnt and twelve Members, it is 
not confined to that number, whereas a 
petty Jury never exceeds twelve. * 

The method of trial by twelve Jury- 
men is generally allowed to be very an- 
cient, though authors differ concerning 
its origin and the inflitution of it in 
England. Sir William Temple fays 
that traces are not wanting of this cuf- 
tom from the very inftitutions of Odin, 
the firft leader of the Afiatick Goths into 
Europe, and founder of that mighty 
kingdom round the baltick Sea, from 
whence all the Gothick Governments 

in 

Hale's Hifl. Placit. Coronae. p. i6i. 
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in thefc North-Weft parts of the World 
were derived : And that this is the reafon 
it is known to have been as ancient in 
Sweden as any records, or traditions of 
that Kingdom^ and ftill remains in fome 
provinces. 

Others derive it from the Chal- 
deans, who, , they fay, may have adopt- 
ed the favourite number of twelve from 
the twelve figns of the Zodiac ; from 
them it defcended to the Egyptians, and 
the Grecians (among whom this number 
was both famous and facred, and) 
from whom, they fay, we borrowed 
this as well as feveral other cuftoms and 
laws, derived it from the Egyptians. 

With regard to the introduftion of 
ft into England fome are of opinion that 
it was brought in by the Saxons or Ro- 
mans, and others that it was in ufe in the 
time of Alfred, but Rapin ^ reconciles 
this difference by obferving that the 
terms of Jury and verdift as well as 
many other law terms were introduced 

by 

f Tindal's Tranf. of Rapin's Hift. of England, 
V. 1. 329. V. 2. 50. 



(3°) 

by the Normans ; but that Alfred firft 
inftituted the trials by twelve men in 
England. 

Whatever may be the original in- 
ftitution of tryals by twelve Jury-men, 
that of obliging them to be unani- 
mous, feems to be of a much more mo- 
dern date, for we find in the Grecian 
hiftory* that Oreftes who was tried for 
Murder in the Court of yireopagus \\ at 
Athens, was acquitted by the fuffrages 
for and againfl him being equal, in 

which 

• Stanyan's Grecian Hift. V. 2. p. 56. 

II It is not agreed who inftituted this Court, feme 
afcribe it to Cccrops, others to Craneus, and many to 
Solon, but the fource of this error feems to be Solon's 
reftoring the power of this Court, and making it fu- 
perior to the Ephetas, whom Draco had made fuperior 
to it. The Court was called Areopagus, becaufe it 
aflcmbledona hill not far from the Citadel called 
jirious Pagosy i. e. Mar's Hill. Some fay that Mars 
was the finl Criminal tried in this Court. Their fame 
was fo great, that foreign nations came to them for 
their deciiion, and Demofthenes fays that neither 
plaintitFnor defendant ever went away diffatisfied. 
They decided all caufes in the dark, that, feeing nei- 
ther plaintiff nor defendant, their pafTions might be 
uninfluenced. But their authority was much dimi- 
nifhed and their credit funk by Pericles, who having 
never been an archon, could not be a Member of this 
Court — Univ. Hift. B. 1. C 16. p. 163. 293, 309, 

530» 413- 
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which cafe Judgment always pailed in 
favour of the defendant. And among 
the Romans (who are likewife faid 
to have taken the number Twelve 
from the Grecians) the cuftom was» 
that upon the praetor fending out the 
Jury to confult (mittebat Judkes in con-* 
cilium) he delivered to every one, three 
Tablets, covered with Wax, one of ab- 
folution, another of condemnation, and a 
third of amplication or Adjournment of 
the tryal, the firft being marked with 
A theiecond with C ; and the other 
with N L or non liquit. And then the 
tablets being thrown into a proper num- 
ber of urns or boxes, which were fct in 
the place where the Jury withdrew, and 
taken out by the Praetor ; he pronounc- 
ed fentence according to the greatefl 
number. In giving fentence the major 
part of the Judges was required to over- 
throw the defendant, if the number was 
equally divided, the defendant was ac- 
tually cleared-f-. 

The form of tryal by peers, being 

doubtlefs 

. 4 Kcnne4. Antig. of Rome, p. 137. 240. 
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ddubtlefs a moftjuft and equitable Me-^ 
thod» has been adopted by Courts M ar- 
tiaU but the cuftom of adhering ftridtly 
to the number Twelve^ and that of 
obliging them to continue together, 'till 
they are (or I may fay, appear) unani- 
mous, which ftill fubfift in Courts of law, 
has not been introduced among them, 
neither the antiquity, nor the reafons gi- 
ven for the choice of that number being 
judged fufficient to obferve it implicitly, 
and the latter. Viz. the unanimity being 
a thought in general to be rather ima« 
ginary than real« 

The laws of England may be divided 
into three parts. Viz. The Common 
kw, the Civil law, and the Statute law. 

Th e Common law which is the moft 
ancient, and general law of the realm, 
is properly the cuftomsof the Kingdom, 
which by length of time have obtained 
the force of laws, having been generally 
received and held as fuch before any 
ftatute or written law, was made to 
alter them. 

The 
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The Civil law is defined in the infti- 
tutes to be the laws peculiar to each city 
or each people. But in the modern ufe, 
it properly implies the Roman law con- 
tained in the Inftitutes, the digeft, and 
the code otherwife called Lex fcripta%. 
In England it is pradlifcd in the Eccle- 
fiaftical Courts the Courts of Admiralty, 
and in the two univerfities, and was alfo 
ufed by the Earl Marfhal when he took 
cognizance of matters touching honour, 
and arms ; yet it is retrained and dire6t- 
cd in all thefc by the Common law.* 

The Statute law fignifies adls of par- 
liament which have the force of lawtf 
and have been made to fupply the de- 
feats and corredl the errors of the com- 
mon law. By this authority are Courts 
Martial and Martial law inftituted. 

The Statute laws have been found 
fault with, as being impofed upon the 
fubjedts, before any probation or tryal 
is made, whether they are beneficial to 

F the 

X Chambers's Di£(. of Art aftd Sciences. 
* Chamberlayne's State of Great*Britaio, C. 7. 
p. 186. 



( 34) 

the nation or agreeable to the nature of 
the people, except where they are firft 
made temporary, and for their experi- 
enced Ufcfulnefs, afterwards made per- 
petual ; whereas cuftoms on which the 
Common law is founded, bind not till 
they have been tried and approved time 
out of mind. But this objection againft 
Statutes in general, cannot be made a- 
gainft the Aft for puniftiing Mutiny 
and Defertion, whereby Martial law and 
Courts Martial are authorized, fince it 
comes within the exception ; being al- 
ways pafled pro tempore i and its having 
been conflantly renewed is a certain 
prpof of its utility. 

Though Courts Martial proceed by 
Virtue of a Statute, which like all others 
was made to fupply the defedls of the 
common law, which had no authority 
to take cognizance of the crimes there- 
in mentioned, yet as the method of 
J)roceeding againfl criminals had been 
ong eftablifhed, the Adl for puniftiing 
Officers and Soldiers by Martial law has 
only laid down fuch rules for the pro- 
ceedings 



1 
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ceedltigs of Courts Martial, as were 
intended to differ from the ufqal ine-^ 
thods in the ordinary Courts of law ; it 
is therefore natural to fuppofe that where 
the Adt is filent, it fhould be underftood 
that the manner of proceeding at Court? 
Martial be regulated by that of the ojher 
cftabliihcd Courts of Jivlicatvire. 

Upon this fuppofition, which is cer- 
tainly well founded, I have in the fecond 
part of this work endeavoured to coUeft 
every particular tranfadlion of theCourts 
of law, which may be applicable to 
Courts Martial, but before I conclude 
the fir ft part I fliall trouble the reader 
with a few remarks on the duty and 
bufinefs of a Judge Advocate, who may 
be faid to be the main fpring of a Court 
Martial, for on him the Court depends 
for Information concerning the legality 
as well as regularity of their conduft, 
and therefore if he errs, all may go 
wrong. The Members of a Court Mar- 
tial aft as Judges, as well as Jurors, for 
they are not only to judge whether the 

prifoner 
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prifoncr be guilty or not guilty of the 
Crime he is charged with, but if he 
is found guilty, they are to pafs fentence 
on him, which in a Court of law is the 
part of the Judges, And as Military 
Men are not fuppofed to be vcrfed ia 
the law, the Judge Advocate is dircdled 
J by the Articles of War to inform -f- , 
that is (as I conceive is thereby 
meant) he is to explain any points of 
law * that may occur in the Courfe of 
their proceeding, in order to prevent the 
Members, at the fame time that they 
wifli to adt with Equity, from proceed- 
ing illegally, for. though the laws of 
England may be founded qn equity, it 

muft 

+ Articles of War, S. 15. A. 6. 

* It may perhaps appear to be a contradiction to 
fay that a Judge Advocate is to explain points of 
law to the Members of a Court Martial, after ha- 
ving declared that the Articles of War, which arc 
the fund^is^ntal laws of Courts Martial are fo plain 
as to be eanly underftood by every Military Man, 
but I muft obfcrve that it is in the method of pro- 
ceeding, which is regulated by that of Courts of 
law, and concerning the greater part of which the 
Articles of War are filent, that Members unac- 
quainted with the law are Hable to err, and wherein 
the aiTiilance of a Judge Advocate is rec^uifite, which 
rather confirms than contradi6U what I have already 
aiTerted. 
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muft be univerfally allowed, that they 
are not fb plainly laid down but that 
a Man with the n>oil equitable intenti- 
on may inadvertently fwerve from them. 

The Duties of a Judge Advocate arc 
manifold* for he is not only to inform 
the Court in points of law^ but nUo to 
perform the part of Clerk or Regifter df 
the Courts befides being Council or 
Proiecutor for the Crown, and by cuf- 
torn (founded I fuppofe on the rule in 
Courts of law -j-, that the Judges arc 
always to be of Council with the Prifb- 
ner ; to ke that he has law and juftice, 
for I know of no abiblute authority for 
it) he is generally J expedtcd to affift the 
prifoner in his defence. 

In order to do Jufticc to the trufl: 
repofed in him, it is evident, from what 
has been faid, that a Judge Advocate^ 
befides being mafter of every thing re- 
lative to Martial law, (hould be well 

acquainted 

t Hawkins's pi. of the crown, B. 2. C. 30. S.7^ 
X I fay generally for there have been inflances of 

a priibner being admitted to plead by his own 

Council. 
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acquainted with the form of tryals in 
Criminal Cafes, where the King whofe 
Council he is, always is a party concer- 
ned, and in fome meafure with the 
pleas of the crown. 

But a knowledge of thtfe matters is 
not the only requifite to form a Judge 
Advocate. Impartiality which is neceC*- 
fary to every Member of a Court Mar^ 
tial, is particularly fo to him, hefhould be 
remarkably careful not to let one part 
ofhisbufinefs prejudice himintheconduft 
of another, nor lead him to endeavour 
to biafs the Court to one fide or the other, 
by any quibling explanation of the law 
or other matters, truth and equity ihould 
be moft confpicuoufly feen at all Courts 
Martial, but Chicanery never permitted 
to enter the door; his being profecutor 
for the Crown muft not induce him to 
omit inferting any thing in the records 
of the Court, that may be of fervice 
to the Prifoner ; neither is he on the 
other hand, to let his Mailer's caufe 
fuffer, and a Criminal efcape unpu- 
niihcd through lenity, or any other 

motive 
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motive whatever ; but in the profecu- 
tion though he fhould a£t with (pirit 
and refolution againft daring and harden- 
ed Offenders, yet he ought to be very 
cautious not to injure or opprefs, and 
much more not to add infult to feverity. 
In all cafes, when misfortune is inter- 
woven with guilt, he fhould make it 
appear that a dcteflation of the crime, 
and a regard to the public fafety, are 
not inconfiflent with pity to the man ; 
particularly to ofFendersforthefirfl crime, 
to fuch whofe crimes are fmall, whofe 
temptations were powerful! and who 
appear to have been feduced by others. 

In a Court of law, where the King 
is a party concerned, as he is in all 
criminal cafes, before the Jury is fworn, 
he is to challenge or except againfl any 
Juror he thinks proper as well as the 
prifoner, either peremptorily, or with- - 
out caufc, and therefore it is the bufi- 
nefs of a Judge Advocate as Council 
for the crown to do the fame at a Court 

Martial. 

The 
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The nature of challenges of Jurofs 
I ihall confider more particularly in the 
fecond part, but I (hall now make ft 
few remarks on an opinion that has 
been entertiain'd that a pri(bner had not 
a right to challenge a Member of a 
Court Martial, without afligning rea- 
ions for fb doing, and that if thofc rea- 
ions did not appear fufficient to thfe 
Courtt the perfbn challenged had a 
right to fit as a Member on the triah 

A RECENT inftance of this hap- 
pened on the tryal of Lord George 
Sackville, who excepted againil Gene« 
ral Belford, and having by deiire of the 
Court given his reafons for it, they were 
adjudged as infufficient, and the Gene- 
ral ordered to take his place, however 
that Gentleman, with great propriety, 
defired to be excufed from fitting as a 
Member on the tryal. I am much at 
a lofs to imagine what gave rife to this 
method of proceeding, it cannot be 
founded on authority, for it is dia- 
metrically oppofite to the praftice in aU 
the Courts of law, and to the laws of 

England ; 
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England ; neither do the Adt for punifli* 
ing Mutiny and Defertion, nor the Arti- 
cles of War give any fanftion to it, of 
even make the Ifeaft mention of it, as it 
could not naturally be fuppofcd that a 
Court Martial would deprive a prilbnef 
of a priviledge he is entitled to ia 
every other Court, 

I HAVE heard it faid that the object- 
ing to an Officer, as a Member of a 
Court Martial without afligning a caufe^ 
is a refle<Sion upon his charaSer as a 
man of honour; but this notion is 
founded on a wrong principle. A re- 
putable tradefman or even a Gentleman 
of rank and fortune in a County, is 
never regarded in a worie light for ha- 
ying boen cbidfengcd without a caulb as 
a Jmyrmtis for there arc n^ny obj^i*^ 
cos to be made where life and property 
afe at ftakc ; befidcs . his being of ill 
fame, as wiU plainly appear when I 
come to (peak of the caufes which tha 
law allows to be good challenges. 

ft 

I HAVE only therefore to add that it 
is certainly an unjufl and illegal reilric-- 

6 tion 
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tion on a prifoner and muft have pro^ 
ceedcd from a bad cuftom founded oa 
an erroneous principle, and the fooner 
it is abpliihed the better. 

There are indeed fbme particukr 
crimes that iii a Court of law, a pri- 
foner being tried for, is not allowed to 
challenge peremptorily ; fuch as High 
treafbn or Mifprifion of treafon, it being 
cnaded by 33, Hen. 8. 23 pi. 3. that 
it (hould not be allowed in thofe cafes^ 
by theftatute of Philip i and Mary 10 
fuch challenges were revived as to trea- 
fon, however as neither of thefc crimes 
are cognizable before a Court Martial, 
I know of no cafe where members may 
not be challenged peremptorily. 

If the right of challenging twchty-f-^, 
peremptorily be allowed ata Court Mar- 
tial, and the prifoner avails himfelf of it 
to the full extent, many inconveniences 
may arife in fmall garrifons where there 
are not a fufficient number of Officers 
to admit of it» and yet to obviate it I 
am rather at a lo&» for I am very averfe 

f Vide pvt 2. cbapt. 4. page ixz. 
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to taking away anyprivilcdge from a Crl^ 
minal at a Court Martial that is enjoyed 
in another Court. A« there is no great 
probability of fudi a thing faappeningj; 
but in the cafe of fome obftinate fallow 
who may do it merely to delay his tryal, 
by ^ proper remonftrance from the Judge 
Advocate, he may perhaps be perfuaded 
to decline his challenges ch- at leaft part 
of them ; but fhodd not this have the 
defired effed: and there is no probability 
of getting officers from neighbouring 
Garrifons ; in this cale, if in any, his 
challenges may be over ruled^ without 
he (hews good caufe for them ; but this 
arbitrary method of proceeding fhould 
be practiced with die gfeateft caution^ 
and not made a precedent of» except ia 
tbe like C9fes pf exigency. 

The fwearing of the Members being 
alfo part of the Judge Advocates duty, 
I (hall take this opportunity of making 
my obfervations on the prefent method 
of their being fworn. 

In a Court of law, the Judges are 
fworp but pncci which is at their ap- 
pointment 



-» 
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pointm^ot'iand on thlslfuppofe is fbun« 
ded the cuflom of fwearifig the members 
of a Court Martial but oncQ, tho* they 
try feveral different prifooers :; however as 
they are not only Judges but alfo Ju* 
tors (which in a Court of law« are 
fworn on every different tryal, tho' the 
Jury confift of exa6:ly the fame Men) 
I ihould think it would be a more re^ 
gular and legal method of proceeding* 
lif Courts Martial were to do the fame* 
for there is the famte reaibn that the 
members (hould be fwom on every dif-« 
ferent caufe as f he Evidences ; and in 
(a^ the form, in wluch the Judge Ad<« 
yocate tends the oath to them is expref^ 
ily confined to the fii^kr mimbo: in 
ihe words matter and frifiriHr ^« 

Previous to a tryal, the Judge Ad- 
vocate fbduld coHeift the witnefles* who 
sure to give Evidence on &e part of the 
Crown* and; alfi> j^e notice to the 
priibner of the time aj^inted for his 
tryaly and fumiih him wish a trae copy 
of the crime^ or crimes laid to his 

charge* 

♦ Vid* Art. of War. S 15. A 6. [and ^Aft for pu- 
tfflibg Mutiny &c. A. 8. 
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charge, in grdcr that he may provide 
bis Evidences and defence^i And it 
would not be improper for the Prifoner 
to give in the nani^s of fuch perfons M 
he means to call upon as witnefles in 
cafe they are Officers to prevent them 
ts weH as the Evidences for the King^ 
from being appointed Members of th^ 
Court Martialy for though in a Court 
of law^ it feems agreed that it is no ex-^^ 
ceptiopagainft aperfoa'sgivingEvidence^ 

either 

t Though it is ufdal t6 let the prifbner haV6 tta 
fxad cofpY of the crime or Crimes laid to his charge^ 
yet upon thp tryal of Major General Monktony for tho 
charee preferred againfl him hy M^jor CampSeJH (of 
which he wa« honourabiy atc<{«itt6d). th« Genenll 4p<i^ 
pn hearing the crimes that were exhibited agaiuft hua 
in the King's warrant* mentioned to the Court, that 
the copy of the charge which had been ^iven him' 
by the Secr^taiy fit War« fomc time bc^nre, tati 
againfl which he had prepared his defence differed 
from that now re^ it Cotxrt, and therefore beg'd 
that the former charge might be read ; but the Court 
eavt it as their epiino&i that the Complainant be at 
nberty to profecute thfS charge as flated in his M»* 
jeily's Warrant, to which charge Major Getierat 
•Mvnkton aaft BeceiSai^y zuimeMt and that if in the 
jcourfe of his defence it ihali be material for him to 
fliew, either that there is any fubflantial variation be- 
tween the prefent charge, and that ^riginaRy exlii- ' 
bited, or that the latter indicates any greater degree 
pf malevolence, or for any other purpofe conducive 
to his defence, it may then be proper to lay the ^ft 
charge with his aniwer to it, before the Court. ' 
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either for or againfl the prifoner that he 
15 one of the Judges or Jurors who are 
to try him» for on the tryal of one 
Hacker in the reign of Charles 2d, fays 
Lord Chief Juftice Kcelying -j^, two of 
the Perfons in the Commiffion for the 
tryal came off from the bench, and 
were fworn and gave Evidence, and did 
not go up to the bench again during 
the tryal, being judged by the Court to 
be good WitneiTes* Yet I {hould think 
it ought to be avoided if poffible, for 
. had the two perfons been Jurors, inftead 

T of Judges, the prifoner would have been 
deprived of two voices in the paffing of 
theverdidt, for as the Judges did not 
go up to the bench again during the 
tryal, it is natural to fuppofe that Ju- 
rors could not have taken ^eir places 
again as fuch on that tryaU 

This Inconveniency (for fo I think 
I may venture to call it) may eafily be 
avoided in a Court Martial by the Judge 
Advocate and Prifoner giving in the 
names of their witneffes. 

Previous 

t Keelyng's Rep. of diyeri cafes, p. 12. 
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Previous to the proceedings againft 
a Criminal after he appears in Court, it 
will be neceflary to confider the means 
and method of bringing him to tryal, 
l?^hich not being the immediate bufmefe 
of the Members of a Court Martial, 
though conoucive to it 5 I have choie 
rather to inlert them here, than blend 
them with their proceedings after the 
Court is appointed and formed. 

According to the ordinary pradicc 
of Courts of law, a Criminal muil be, 
firft, arreded or apprehended ; fecondly, 
imprifoned, or bailed and difcharged ; 
thirdly indidcd -f*. 

And offenders againft Martial law arc 
to be dealt with nearly in the fame man- 
ner, for in the fir ft place all officers both 
military and civil * are authorized to 
apprehend them; and fecondly, the 
Articles of War ;{; direft that whenever 
any Officer or Soldier (hall commit a 
crime deferving punifbment, hefhalU if 

an 

t 2 Hale's Hift. Placit. Corona;. C 10. 

^ Ad for puifhing Mutiny and Derertion^c. A. 51; 

t Art. of War. S, 15, A. 17, 
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an Officer, be put in Arreft by his Cbm-» 
manding Officer ; if an Non*Commif« 
fioned Officer or Soldier, be imprifoned 
!till iie (hall be either tried by a Coart 
Martial or fhall be lawfully diicharged 
by a proper authority i and tho* the Ar-^ 
tides of War do not make mention of 
nn offender being admitted to bail, yet a 
cuftom has been long intnoduced into 
the Army, that when the accufation 
againft an Officer is not of a Capital Na- 
ture, he is allowed generally to be in 
Arreft at large^ that is to walk about 
without a Sword. With regard to indidl- 
toents, the Martial law admits of no fuch 
thing, unlefs, as I before obfcrved, the 
opinion of a Court of Enquiry be al- 
lowed in fome meafiire to be the fame. 

I SHALL now conclude this part with 
obferving, that what I have already faid, 
or may hereafter fay of Courts Martial, 
is in regard to General Courts Martial : 
Regimental, and Garriibn Courts Mar- 
tial are only to take cognizance of 
imall offences, or mifdeamenours, for 
which they are authorized to infliA 
Corporal poniihments but as their 

proceedings 
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broccedings arc liable to be e)ramincd 
into by a General Court Martial, ia 
cafe of an appeal by either party, who 
may think himfelf aggrieved 'f ; and al- 
fb to have their Judgement reverfed, and 
the Members pufiiihed by a Court of 
law for illegal proceedings in the fame 
manner as thofe of a General Court 
Martial, it behoves them to be equally 
careful to avoid adting contrary to the 
Articles of War, or the known and 
cflablifhed laws of the realm. 

t Articles of War, S, 12, A. 2. 
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PART II. 

Of the manner of proceeding 
againji Offenders. 



H' AVING in the former part fhcwii 
1^ what methods are to be taken» 
to bring an offender againil Martial law 
to tryal, i ihall now endeavour to 
explain in what manner he is to be pro- 
ceeded againft^ after his being brought 
into Court ; but it will be neceflary to 
confider previoufly, when a Criminal 
may be deemed a Principal in a fa£b^ 
and when only an AcceiTary, which 
ihall be the fubjed of the fir ft Chapter. 



CHAPTER 1. 

IN what cafes a Man may be deemed 
a Principal, and in what cafes an 
AcccfTary. Having prcmifed that where 
a felony is committed by divers per- 
fonSt the iame man may be both 

Principal 
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Principal and Acccflary in it^; as wfaei« 
A incites B to commit a crime, and 
afterwards Joins with him in the fad ; 
I (hall proceed to (hew, 

1. When he may be deemed a 
Principal. 

2. When an AcceiTary. 

It was anciently § the more prevail- 
ing opinion, that thofe only were to be 
judged Principals in felony ^p who ac«- 
tuaUy did the fa<5t ; as in murder^ thofc 
only, who gave the mortal blow ; in 
rapje, thofe only who aAually raviihed 
the party, £cc. and that thofe in Com*- 
pany, who were snly prefent, and abetr 
ted and encouraged the doing of it, 
were to be Heemed acceffaries ; or at 
mod principals in the fecond degree 
only ; but according to the prefent prac^ 
tice, all thoie who afTemble themfelves * 

togechcy, 

t Hale's pi. of the Crown 219. Kellway's Rep» 
. 107* § Plowden'a Commeaiaries 99. ku 4. £dw» 3. 
42. pi. 22* ^ 

t The Reader will obferve that I have particularr 
ly fele6ted the cafes relative to ielonies, they being 
the chief Capital crimes that a Co»rt Martial takes 
cognizance of» for ander that head I rank Mutiny, 
pelertiott, iic. * 11 Hen. 4. 13 pi. 30* 
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togtthcr, with a felonious intent, the 
execution whereof caufes either the fcr 
Jony intended, or any other, to be comr 
mitted, or with an Intent to commit a 
trefpafs-f-, the execution whereof cau- 
ies a felony to be committed, and con- 
tinuing together abetting one another, 
'till they have adlually put their defign 
in execution ; and ^Ifo all thofe, who are 
prefent || when a felony is committed, 
and abet the doipg of itj as by holding ;{: 
the party whilft another ftrikes, or by 
moving § him to ftrike, or delivering * 
a weapon to him who ftrikest are Prin- 
cipals in the higheft degree in refpedt of 
fuch abetment, as much as the perfon 
who does the faft, which in Judgment 
of law is as much the aft of them^ as 
if they had all aftually done it; and if 
there were malice4-'t' ipthe abettor, and 
pone in the Perfon who ftruck the par- 
ty, it will be murder in the abettor and 
only Manslaughter ip the other. In 

t Half's pi. of the crown 216, 217. Staundcford^s 
pi. of the crown 40, letter D. £• 
tl Coke's Jnft. i$z. 
t i • Hale's pi. of the crown, 216. 
(^ Plowden's Comment. 98, 100. 
4-tHawkin'$ pi. of |he Crown, b. i. c. 31* f. 43 

P54r 
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In \ikc manner any Soldier whofliall 
perfvvadc another to defcrt the Service, 
or to commit any other crime contrary 
Jo the Articles of War, will be deeme^ 
a Principal, and be perhaps found more 
deferving of puniihment, than he who 
adually commits the crime. 

It is fufficient-f* to make an Abettctfr 
or a Principal that the perfon who does 
the fadl is encouraged and emboldened 
ia it, from the hopes of prefent and 
immediate afTiilance from the Abettor^ 
whether he be within view or not of 
the faft.* 

Those who by accident arc barely 
prefent and are merely paflive, and nei- 
ther any way encourage it, npr endes^voiir 
to hinder it, or to apprehend the offenr 
ders, {hall neither be judged principals 
nor acceflfaries, yet if they be of full ag^ 
fhey are highly punifhable for their 
negligence both in not endeavouring to 
prevent ^ the felony, and in not en- 

deayounng 

•fHawkin*! pi. of the crown, b. i, c. 29. f. 8. 

* Hale's pi. of the crown, 216, 217. 

f Datton's country J uflice, c. io8. Noys^rcp. 507. 
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ijcavouring to apprehend the o^nder i 
And if they any way (hewed an Aflcnt-^^ 
to the felony they may be punifhed as 
principals in it, becaufe the fhewiag 
iuch aifent could not but give Encou^ 
ragcn^ent to it. And by the Ad for 
puniihing Mutiny and Defertion &c.D 
and the Articles of War, % in cafes of 
fMitiny, it is made a capital crime for 
Miy QfBcer or Soldier who being pre^ 
fent, does not ufe his utmoft endeavour 
to fupprefi the fame or coming to the 
Icnowledge of any mutiny or intended 
mutiny^ does not without delay give 
information thereof to hi$ Command* 
log Officer^ 

» 

2. In what cafe a man isto be deemed 
an Acceflary ; it mufl: be obferved that 
die law makes a difference between an 
AcccfTary before, and an AccefTary after 
the Faa. 

As 



f StaondeforcPs pi. of the crown, 217. 
II A& of parliament for punifliing mutiny and 
ilefertion. 
I Articles of war^ f. 2. a< 4. 
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As to thofe who may be deemed ati^ 
teifaries before, it is agreed ♦ that who- 
ever by hire, command or council » or 
confpiracy, and who by (hewing -f* an 
exprefs liking, approbation, or aiTent to 
another's felonious defign, abet and en*- 
courage him to commit it, but are fb 
far abfent |I wh«n he actually commits 
it that he could not be encouraged bf 
the hopes of any immediate help ot 
affiftance from them, are all of them 
accefTaries before the fa£t both to th^ 
felony intended, and to all other fe)o^ 
nies which (hall happen in, and by the 
execution of it, if they do not expreflly 
retraft and countermand their encou- 
ragement^ ^ before it is adually com*^ 
xnitted. 

If the felony § be the fame in fub-> 
itance, which was intended and varies 
only in fomecircumftances; as in refpeift 
of the time or place at which, or the 

meanis 

* Cole'i Inftit. i9&. Hale's pi. of t&ecrdwn» 217. 
f Coke's Initic. 1^2. Plowden's Comment. 47P. jb* 
tl St^undeford'^B pi. or tKe crown, 40. letter l5.E« 
t 3 Coke's InlL 51. Hale's pi. of the crown, 217, 

tiS. § Plowden's conuaeAt* 475* 6* z Hale'a hm, 

(!«• toe. 617. 
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means whereby it was cdmniittedi thd 
abettor of the intent is altogether as 
much an acccirary,as if therehad been no 
variance at all between it and the execu* 
tion of it, as where a man advifes ano- 
ther to kill fuch a one in the night, nnd 
he kills him in the dayi or to kill him 
in the Fields, and he kills him in Towrr^ 
or to poifon him and he ftabs him. Or 
if a Soldier incites another to defert at 
one time and he does it at another, or 
to betray one gate of the town to the 
Enemyi and he betrays another. 

But if a Man command^ or advifei 
another to commit a particular felony, 
and he commits another, *f* as to burn 
the hottfe of A, and he burns that of 
B ; or to fteal an Ox, and he ileals a 
horfe ; or one Soldier incites another to 
defert, and he mutenies, he is not an 
acceflary, becaufe the a<ft done varies 
in fubftance from what was commanded 
or excited. 

He who barely conceals a felony « 
which he knows to be inten^cd^ fays 

Sir 

f Halc'ipL of the Croymzij. Powden's com. 47^. 
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Sir William Staundeforde, -f* is guilty 
Only of Mifprilion of felony, and jfhall 
not be judged an acccflary but by the 
Articles of War, in the cafe of Mutiny, 
the concealing of it, is made capital ai 
Lhave juft now remarked. || 

No'tv with regard to thtffe caft^ 
wherein a Man may be deemed an ac-^ 
fceflary after the faft j he may be deem- 
ed an acceflary after the fad:, by re- 
ceiving one who was an acccflary before 
as well aS by receiving a Principal. ♦ 
Any afliftance^ whatfoever given fo 
fane known to' be a felony in order to 
hinder his being apprehended, or tried; 
far fufFcring the ptinifliment to which he 
ii condemned, will make the receiver 
an acceflary after the faft; as where 
bne aflifts another with money or vit- 
tuals to fupport him in his e&ape ; ci^ 
where one harbours or conceals in his 
houfe a felon under purfuit by reafon 

I whereof 



f Staundeforde's pleas of the crown, 37, letter c. 
II Vide page 5S. * Staundeforde's pi. of the crown 
43, letter D. Lambard's Juft. of the peace, b. 2. 



c. 7* f. 291. 

q Coke's Inftit. 183. 
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whereof the purfucrs cannot find hiro, 
and much more where one harbours in 
bis houfe ^ and openly * proteds fuch 
a felon, by reafon whereof the purfuers 
dare not take him. It is however n*e- 
ceflary that a Man know J of the felony, 
in order to make him acccflary, by re-^ 
ceiving that felon. 

In regard to the tryal of acceflaries^ 
it muft be obferved that if one Maa 
charged with being a principal is acquit-- 
ted -f* of the crime, another charged 
with having been an acceffary to it fhall 
be difcharged, for in law, ubifaSium 
nullum, II ibifortia nulla. 

f Hale's pleas of the crown, 218. 

• 26 Book of Aifizcs, pi. 47. 

X Staundefbrde's pL of the crown, 41, letter E. 
• + Hale's pi. of the cfown, 22 1 . 

N 4 Coke'ft reports, 436. Staundeforde's pleas of 
the crown, 47, letter E. 
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« 

CHAPTER II. 

Of the Arraignment of Offenders. 

4 

THE firft thing conducive to the 
tryal of an offende^, who is ei- 
ther a Principal pr Agccffary, is his 
being arraigned. 

Arraignment means the calling 

the offender to the Bar of the Court to 

anfwer the matter he is charged with *; 

and in doing which the law direfts -f- 

(and indeed common compaffion points 

out to us) that every perfon ought to be 

ufed with all humanity and gentlenefs^ 

which is confident with the nature of 

the thing, and under no terror or unea- 

fjnefs than what proceeds from a fenfe 

of his guilt, and the misfortune of his 

prefent circumftances ; and therefor* 

ought not to be brought to the bar, in a 

contumelious manner, though charged 

with the higheft crimes f ; as with his 

hands; 

• Haje's hift. placit corona, c. 28. 

t Hawkin's pi. of the crown, b. 2. c. 28. (1 i, ', 

4 Hales hift. placit coronae, c. 28. 
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hands tijcd together :|; or any other 
mark of ignominy and reproach, nor 
even with fetters on his feet j| unlefs 
there be fpmc danger of an efcape qr 
refcue. 

Upon the Arraignment of a Crimi- 
nal in a Court of law, he is command- 
cd to hold up his hand, whilft the In- 
didtment is read to him^ but at a 
Court Martial this ceremony is never 
admitted, even in the moft capital cafes. 
When he comes to the Bar the crime 
is to be read, and then the queftion 
guilty or not guilty is to be put to hini 
by the Judge Advocate, and if he plead? 
not guilty, whjch is the moft common 
plea, the tryal may then proceed, but 
if he pleads guilty or ftands mute, or 
has any matter to plead either in abate- 
ment or in bar of the charge; the 
caufe of his ftanding mute or the Juft- 
nefs of thefc pleas are firft to be enqui- 
red into, the method of doing of which 
and the nature of the feveral pleas that 
may be made ufe of, I fhall ihew in 
the next chapter. CHAP. 

X Bradlon de legibus and confuet, Angliae b. 3* 
jT. 137. II idem.j 
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CHAPTER III. 

Of the fcveral pleas a Criminal may 
make ufe of, and of {landing mute. 



UPON the charge being read and 
the queftion guilty or not guilty 
put by the Judge Advocate to the Pri- 
foner, he will either confcfs, plead to 
it, or ftand mute, on each of which 
I (hall treat feparately. 

I. In regard to confeffion which 
piay be either expreiTed or implied. 

. An exprefs confeffion is when a Pri- 
ibner diredtly confeffes^ the crime laid 
to his charge, which is the ftrongeft 
(Qonvidion that can be^ and may be 
received -f* after the plea of not guilty 
is recorded, notwithftanding the re- 
pugnancy. 

Such 

f Staundeforde's pi. of the crown 142^ letter C« 
•f Keelytfg's report of divers cafes, p. 11. 
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Such a confeffion carries with it fuch 
a ftrong prefumption of guilt, that in 
a cafe of trefpafs, it prevents the de- 
fendant from pleading not guilty to an 
adion brought afterwards againft him 
for the fame matter, but it is queftion- 
able whether, in capital crimes, it will 
prevent the defendant from pleading 
not guilty to an appeal, for in cafes 
where life is at ftake, the Court fliould 
be very tender in giving Judgment too 
haftily, and where a perfon on his ar- 
raignment aftually confefles himfclf 
guilty ^ or unadvifedly difclofes the 
fecial J matter of the fad, fuppofing 
mat it doth not amount to felony, 
whereas it really does ; yet the Judges 
upon probable circumftances that fuch 
confeffion may proceed from fear, 
menace or durefs, or from weaknefs 
or ignorance may rcfufe to record fuch 
confeffion, and fufFer the party to plead 
not guilty. 

An implied confeffion is when ^ 
defendant in a cafe not capital, doth 

not 

f 2 Hale's Hift. Placit Coronae p. 225. 
J Hen, 6. 6^^ 
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not direftly own himfelf guilty, but in 
a manner admits it by yielding to the 
King's mercy, and defiring to fubjed: 
himfelf to a fmall punifhment, in which 
cafe if the Court think fit to accept of 
fuch iubmiflion and make an entry that 
the defcnd^int po/iiit Je in gratiam Regis, 
without putting him to a dired: con- 
feflion or plea, the defendant fhall not 
be eftopped to plead not guilty to an 
adion for the fame fad, as fhall be 
where -f* he abfolutely pleads guilty, 

2. Of the pleas in bar of the charge. 

Besides the confeilion of guilt and 
the common plea of not guihy, a pri- 
foner may perhaps avail himfelf of the 
plea autrefois acquit, that is to fay, that 
he has already been tried and acquitted 
of the crime for which he (lands ac- 
cufed ; or of the plea autrefois attaint 
or conviB, that is, having been already 
attainted or convi<fled of the crime; 
thefe are called pleas in bar of the 
[Indictment or] charge and are certain-^ 

i 9 Henry 6, 6o« 9^ 



jy Sufficient pleas to entitle nlni to bd 
difcharged, if he can produce the re- 
cord ^ of his acquital or conviftion j 
br even good evidence to prove it ; for 
a man* fball not be brought in danger 
of his life for one and the fanfie cfFencc 
more than dnce^ nor (hall •f' an officer 
or Soldier convidtcd of any offence, be 
liable to be tried a fecond time by the 
fame or any Other Court Martial foi* 
the fame ofR^ilce, Unlefs in the cafe of 
en Appeal from a Regimental to a 
General Court Martial, but the Ac- 
quital, :{: of a Man as a Principal iS 
no bar to a fiibfequent profecution a- 
|;ainfl him as an Acceflary rfter the 
fadt, becaufe fuch acquital cleairs hint 
only of the charge of having comnodt-i 
ted the fad, wnich being a Crim6 
entirely different from that of receiving 
him who committed it, there feems no 

more 

: ^f The original proceeding? ot all General Court* 
Martial being lodged in the Judge Advocate's Office 
in London, any perfon may obtain a copy upon ap- 
plication and paying the charges. 

* Scaundeford's pi. of the crown» lox, letter A. 
, f AGt for puniftiing mutiny and defertion) &c. 
A* lo. 

X Hale's pi. of the crown 244. ^ 
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more reaibft that the acqiiit^Tof it (hould 
bar a proiecution for the receipt^ than 
if they were offences that bore no man-» 
ner of relation to one another ||. But 
it is holden in many books | of authd«»' 
dty, that the acquital of a Man as prin-. 
Cipal is a good bat of a fubfequent pro* 
fecution of hitn as acceiTary before, foe: 
itich an acc^fiTary it in ibme meafure 
guilty of the fa£t, and therefore an ac« 
quital, which clears a Man from being 
guilty of the fa^, doih confeqatMtiy 
dear htm from being fiitb' an acc^fiatyi 
yet in &me books* it ^holden that 
0ne who haa beettacqaffted'ara pi^ik^i^ 

Eah may be tried agaiii a» aft tttcBSk^ 
efore» as vr^]l aa aftei^ 

It is howerer ^eed- that «if flitqlHtal 
^ of a Man as acceffary dthet bef6r« or. 
after^ ia no bar to a fabfequent proTecatti^ 
en agaf^ him ais a pAtiCi^dSt^. 

} Stettndofbrdi^s pi* of tlltf cr. ^f letter C«. i^'. 
Utter A. B. » Hale'* Hiit. Plasit Ccn^ohit 2441 
* Kfdwood's Rep. i^> DaUfton't Rej^ n^ . 
+ Cr69ipton^. Jim. of Peace* 43 pi 1. 3Q4 
1 Vide Chap, «• 
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^J flanding friuU^ 

IP a Man being put upon hi? trya| 
fays nothing at all^ in cafes of felony^ 
Lord Chief Jufticc Hale % fays.fh^t the 
Court ought ex o^cio^ ^q emp^apnel ^ 
Jury» and fwea^: ii as an inqueft of of- 
fice (o enquire whether heftand mute 
ix vjfitattpne Dfi [of the A& of God] 
or of malice. 

4n like manner if aPrifbnerbeWought 
|)efore a Cpurtr martial, accufed of. a 
Capital Crimct ilanda mute, the Pre- 
fident and Members may be fworn to 
ipake the ikmfi ^iquiry« 

If it be found to be the A& of God,^ 

the 

* tHak'sHtft. placitCoro|u?3i7. 

''Itis rjitkcf uncQininoii to ine^t witk cr|minabL 
iRrho ftand mute of the Aft of God ^ I ihall therefor^ 
infet a remarlcabie inftanrc of dne, who^ may with 
great reafon be £ud to have dooe fo* A Deferterj 
from the Pruffian Service beinr unexpeAedlyover* 
taken by thofe fent in purAut of him, whiLft he wa$ 
nehy-making with fome PeafantSy the fudden fur* 
prize had fnch an tfkSt on him»^ that after harifg 
made aloud ciy on the firft aflault* he became ^uite 
ftnpefiedy and ifaititd himielf to be led awav with* 
mftt making the leaft reuftanpe ; and when he was* 
bropghtto'a tryal coolcl not be prevaile4 vjpon V 
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the Court arc to cnquirfe -f- ^hethSt 
the Prifonet be the fatne petfoii and all 
other matter^ touching thfe fl^lody^ 
whidh he might have pleaded in his d&^ 
feiide, for fince it is not his fault thdt 
he did not pleads there is no teafon why 
his tryal fhould be iti a tiiofre Ib5f6 and 
iummary matihei*, tot any way lefs rcJ* 
gular or fblemn than if he had. 

As to the Priibner's (landing mut^ 
of malice^ it wHl . be neceflary to exa<- 
mine in what cafes a Man is by law 
held to do fo. 

Ftp: who anlWdrs ihipeftrflebtty, or 
inefTeduallyi or refufes to put himfelf 

npofli 

stay meant to (peak a fingle word. He was a» in* 
moveable as a Statue, and did not appear eve* ti^ 
comprehend any thing of what was iaid or done lo 
hffti. 6eing afterWa^ds Committed to ^lon» hm 
netdter eat, drank» nor flept, nor had any mamier 
of eracoation. Neither threats, promifts, ncurprMrcsa 
could draw an anfwer from him, but ftUl remained 
motionlefs, as if deftitute of all fenfarion. At laft 
his Irons being knock'd olfy he was led outof prifiMi^ 
and defired to go where he would, but ho neifh«r 
could lUr hand i^orMty nor eoMprchend what Wia 
doing to him, and after fpending twenty days in 
that Rate, at laft fell down dead. Vide the Ephc-. 
merides of the curious^ 

t a Hale's Hift. Placit Cbroto 417. Uawkin'# 
Pkai of the CroWn. 4. a, C. JO. s/j,' 
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^pon bis tryal m the law * diredi» 

fpay as properly be fiid to ftand mutc» 

,9$ he wbp makes no anfwcr at' all* But 

jfi%^ a Man haih conleired himfelf guil* 

.ty> orple^d and pit himfelf upon 

bj$ tryal ^ he ihall not afterwards be 

,deen)edto have flood muti^f on account 

.of bis f^Nequent filpniQei but the tryal 

fhall procefd ^n/d the U^e Ju^gQ>ent» be 

given as in comnjon Cafes* 

Secohdl^^ As to the confequences 
tf flanding mute of malice. 

. By the 33 Iff/i. VIIL !• 2* it is en- 
acted that notorious felons, which 
jCmenly be of ill fame, and will not put 
Ihemfelves iq inquefts cf felonies, that 
«i«n (hall charge them with, before the 
^ Ibices at the King's fpi?» ihal) hav^ 
and hard imprifonment, as they 
iprhich refufe to (land to the common 
law pf the land. Bat this ia not to be 
vnderAood qf fiich prifoner^ as maj 
\fi ^I^ ^p Qu (Ughl fufpiciofi* 

The 

f Hiykiii't pL of tht ctcmn$ b. a* c. |p« 1 1« 
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Tut ]\idgmcnt of peine fort & durt^ 
or flrong and hard puni(hment as reci^ 
jtcd by Hale % is, '• That he be fent to 
** the prifon from whence he came, and 
*' put into a dark lower room, and 
^' there be laid naked upon the bare 
** ground upon his hack, without any 
*' cloathd or ruflics upder him i or to 
** cover him, except his privy parts ; 
>' his legs and arms drawn nnd extcnd'o 
^^ ed with cords to the four corners of 
*^ the roomy and upon his body laid as 
*^ great a weight of IroPt as he ctO 
*^ bear and more. And the firfl; day 
V b« (hall have three Oiorfels of barley 
/^ bread without drink, the fecond day 
/< he ihall have three draughts of wa«^ 
^ ter* of ftanding water next the door 
^^ of the prifon, without bretdt and 
^' this to \m his diet till he dies." 

» 

But Sir Edward Coke II fayR tb^t no 
.j^rfon (hall be put to this puniihrnj^nt, 
.unlefs the ipatter b? evident or proba^ 
ble, which it is tbfB duty of the Court 
«9k look intot or according tP Sir Wit- 
f liam 

^ 1 3 Haifa's Hift. PkicU ConnaB, p. 319* 
Jl 2 Coke's Inftjit* 177^ 
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]iam Staundeforde ^ that he be a noto* 
rioils felon or openly ot bad fame ; and 
thfcrefore he advifes * the Court for thfe 
Satisfadtion of the flatute and the diC- 
charge of their duty, to examine the 
Evidence, which proves the prifoner 
guilty of the fadl before they proceed 
to the Judgment oi peine dure &fort^ 

This &vttitj of Judgment (froifi 
ivhich even a peer of the realm % is not 
exempted/ if upon an arraignment of 
felony before his peer, he refufes t6 
{ilead) is tb bring men to put them- 
lelves upon theif legal tryal, and though 
fometimes ithaih been gitefi and execu^ 
ted» yet for the moft part men bethinic 
themfelves and plead, and in order to 
prevent its being inflicted. Lord Chief 
Juftice Hale advifes that the JodgmeAlt 
be not too haftily given, that the prifoner 
is not only to have a due admonition» 
but alfo (bme convenient refpite ; pof- 
fibly till the afternoon if the arraign-- 
ment be in the morning, or till the next 
morning if the arraignment be in l3ie 

afternoon ; 

% Stamidefbrde's Pleas of the Crown, 159, Iet« Ait 
X a Hiit. PUcit Corons, p. 219. - . ^^ 
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uTternooh ; and that the Judgment bt 
diftindly read to hiin»tbat he may koow 
his danger before his final refufal with 
due admonition not to defbroy himfelf* |{ 

. Though the law prefcribes fuch 
treatment for thofe who ftatid mute of 
malice it is very cautioufly practiced, as 
we find by the three able Judges juft 
quoted, X and according to Chamber-* 
iayne*}* though the law contimiest yet 
lays he> we fo abhor cruelty that of late^ 
they are fuffered to be h over charged; 
with weight laid i^n them, that tfaejr 
expire prefently. - '• 



« 
4» 



"Th AT Courts Martial have a light tor 
infli£t the puniihment x)f peine fcrt & 
dure^ cannot be contefied» for tlie law: 
£tys ^ if a new felony be made by hdc 
of Parliament» though it make no pro«- 
vifion touching the penalty of fbnding' 
mute^ it is. however a neceflary confe-t 
quence thereof though not fpecially 

provided 

n 3 Hale's h^r placU coronse, 320* 
t Cooke, Staifo^eforde, and Hale. 
4 Chaimberlayoe's ftate of Great-BiitaUiy p* 19^^ 
^ 2 Hole's plaint cj^ronsy p« jzq* 
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prDvided for, if it be not oofted by the 
A&9 which makes it felony, and there- 
is no contradidion to it in the ASt for 
fHiniibing Mutiny and Defertion, &c.f» 
but yet I hope never to fee a Court 
Martial exerting their power over a 
•fkx^r wretch in a manner fi> barbarouif 
and repugnant to human nature* 

Thb law preicribes no worfe punifli^ 
ment to a criminal convi^d of tbe 
moft capital felony than deaths and 
yet contrives the moft excruciating tor«* 
ments^ for one guilty only of filence, or 
at moft of contempt of the Court ; if 
a priibner accufed of a Capital Crime 
perfifts ki ftaiidiiig ihutes and by the 
Evidence againft him there appears a* 
ftrong prefumption of guilty furely tbdt 
paffing the fame fentence on him, atf 
would have been done ; if he had plea^^ 
fled and been foctnd guilty, is fofficient 
foiiiihoieat for hiK obftinacy • 



CHAPTER 
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CHAPTER IV. 

\ 

Of Challenges. 

IF the Prifoner pleads not guilty, and 
puts himfelf upon his tryal ; before 
the Prefident and Meoibers are fworn,^ 
the Judge Advocate fhould recite to the 
Prifoner, the naipes of thofQ who are 
appointed for bis Judges, in order tha)^ 
he as well as th? Judge Advocate hinj- 
felf, as Council for the Crown, may 
challenge fuch (if there bq any) a$ they 
would except againft, for jio Juror -j- 
can be challenged X either by the Kin^p 
or Prifoner, wjihout confeQt, aftf r he 
hath been iwQrn, whether on the fame 
day or on a former in the fame trya|^ 

L unleft 



t The Tcnn Juror may be juftly applied to 4 
Member of a Court Martial, as well as to a Tnr^ 
Man in a' Court of law, being derived from the latin 
verb, jitro, to fwear ; from hence thpfe fivorn on 9^ 
tryal are called Jurors. I fhall therefore ufe the 
word indifcriminately, except where I have occa^ 
fion to make a diltindtion between a Member of a 
Court Martial and a Jury Mai) in a Court oC Uw* 

X Yelverton's Rep. 23. Coke upon litt l ^W, 158. 
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tinlefs it be for fome caufc that happett-^ 
cd § iince he was fworn. 

Challenges are of two Kinds, 
viz. !• Without a caufe fliewn, which 
arc commonly called peremptory chal- 
lenges, a. With Caufe (hewn, the na-si 
ture of each of which I ftiall confider 
itparately» and, 

ift. ChalLekges without caufe. 
Or peremptory challenges. By the com^ 
mon law, the King might challengjB 
peremptorily as many as he thought fit, 
of any Jury returned to try a caufe iii 
which he was a party, but this is re- 
medied by 3^ Edward I, commonly 
called an ordmance for inquefts, by 
which is enacted as follows. OflnqueJIs 
to be taken before any of the Jvjlices^ 
{ffid 'W herein our Lord the King is a par- 
ty 9 however it be ; it is agreed and or- 
dained by the King and all his Council^ 
that from henceforth notwithjianding^ it 
be alledged^ by them that fue for (be 

King^ 

% Coke upon Littleton^ 156^ 6. Hale's pi. of 
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Kingf that the Jurors of thofe inquejtsy 
or feme of them be not indifferent for 
the King ; yet fucb inquejls Jhalt not re- 
main unjloaken for that caufei but if 
they that fue for the King will challenge 
any of thofe Jurors they fhall ajjign of 
their challenges a caufe certain^ and the 
truth of the fame challenge fhall be en-- 
quired into according to the Cujiom, of 
the Court. However if the King chaN 
lenge a Juror before the panel is pcrufed, 
in a Court of law it is agreed * that he 
need not fhew any caufe till the whole 
pannel is gone through, and it appear 
that there will not be a full Jury with- 
out the perfon fo challenged, and if the 
defendant in order to oblige the King 
to fhew caufe, challenge tons par avail-- 
les X yet it hath been adjudged that the 
defendant fhall be firfl put to fhew all 
his caufes of challenge, before the King 
need fhew any. 

Sy the ComnK)n taw alfb, a prifbner 

tried 

* Staundefbrde's pleas of the crown 162, letter A. 
State tryals, VoL II. 274. Vol. HI. 52, 869. 
X State tryalsy Vol. II. 53. Raymondl's Re^. 473, 

474- 
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tried for felony, was allowed to chal- 
lenge as many as he thought fit under 
the number of three full Juries, /. e^ 
not amounting to more than thirty-five, 
but by 22 Hen. 8. 14 pi. 7. it is enabl- 
ed that po perfon arraigned for felony^ 
&c. be admitted to any peremptory 
challenge above the number of twenty, 
and this Adt was made perpetual by 3 2 
Hen. 8. 3. 

Anciently if a prifoncr challeng- 
ed peremptorily above the numb^ al- 
lowed, he was to be treated as one who 
flood mute, or to be adjudged to fuffer 
death, but if he challenges above twen- 
ty, as the law flands at this Day, he 
fhall not have Judgement of Death, but 
only his challenge fhall be over-ruled, 
and the Jurors fworn* 

Having premlfed that it is a general 
rule * that whenever the Kyig is a 
party (as he is in all Courts Martial) he 
who challenges for caulc mufl fhew it 
prefently, and not have time till the 

panel 
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panel is perufed^ as the King (hall» 
where he takes a Challenge ; and that 
after a prifoner hath challenged a Juror 
for caufe and his caufe hath been di(^ 
allowed ox found againil him* be inay 
challenge the fame Juror peremptorijj 
before he is fworn ; I fliatt proceed to 
ihew, what are allowed, by law to be 
good challenges, when the prifoner chal-^ 
leuges for caufe. 

There are many reafons forwlmrh 
a Juror in a Court of law, xnay he chal* 
Icnged, fuch as want of freel>old, non- 
refidence in the County, &c. which 
cannot happen in Courts Martial, but 
I fhall confine myfelf to fuch as are 
likdy to occur therein. 

FiRiT by 25 Edw, 3. ch. 3. No 
Indi£ler jhall be put in inqueji upon the 
deliverance of indiSees of felonies ^ if he 
he challenged j or the fame caufe by him^ 
nvbo is indiSled. And this exception 
againft a Juror that he hath found an 
Indidment againft the party for the 
fame caufe, hath been adjudged good, 

not 
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not only on the trya} of fuch -f- indi(3^- 
ment, but alfb upon the tryal of another 
indiftment, or adlion, wherein the fame 
matter X is either in queftion, or hap- 
pens to be material, though not direfl:- 
ly in Iffuc. By this ftatute therefore 
Members of a Court of Enquiry (which 
I have already obferved may in fomc 
meafure be compared to a Grand Jury) 
may be challenged and excepted againft* 
as Members of a Court Martial held 
either for the fame caufe, or upon the 
tryal of another adtion, wherein the 
fame matter is in queftion or happens 
to be material, though not direftly in if-^ 
fue, as is cxpreffed by the ftatute. 

Secondly, It hath been a^udged 
a good caufe of challenge on the part 
of the prifoner, that the Juror hath a 
claim § to the forfeiture, which fhall be 
caufcd by the party's conviftion; or that 
he hath declared his opinion |{ before 

hand 

t State tr}'als. Vol. II. f. 379. Vol. IV. f. 186., 
J 8 Hen. 4. 2 pi. 4. Coke upon Littleton, 157. h. 
§ State tryals. Vol. I. f. 502. 
II 21 Henry 7, 20. pi. 10. State tryals, VoL IV.. 
f. 184, 185. 
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liand that the party is guilty, or 'will iie 
hanged or the like ; but • the prifonei? 
fhall . not examine a Juror concerning 
fuch matter upon a Foir dire ^^ (Hearfay) f 
becaufe it founds in reproach : And it 
hath been adjudged Jthat if it fhall ap- 
pear that the Juror made fiich declara* 
tjon from his Knowledge of the caufe^. 
and not out of any ill will to the party^ 
it is no caufe of challenge. But it hath 
been adjudged to be no good caufe of 
challenge that the Juror hath found o- 
thers guilty on the fame indidment, for 
the IndidlmeAt is Judgment of law fe- 
veral azainft each defendant, for every 
one muft be convi<3:^d by particular E- 
vidence againft him« 

The law alfo allows infamy to be a 
good caufe of challenge, particularly if 
the Juror hath been convifted of trea- 
fon, felony, perjury, &c. || but thefe 
exceptions cannot well occur at a Court 
Martial, and bciides none of them are 
principal Challenges (though perhaps 

allowed 

f 49 Edw. 3. I pi. 2. 

t RoUes Abridgment, 667. letter L 

]|;Coke upon Littleton, 158. a Tryals per paife, 9. 
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allowed by ftatvbur upon ftrong prefump- 
tive proof) uolcfs the record of this 
convi&ion be produced, or iheWn. 

The Jug^ Advocate and Prifoncr 
having gone through their challenges, 
both peremptory and v/ith caufe, the 
Court may then be fworn and proceed 
jto exaniine the WitneiTcs. 







CHAPTER 
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tH AFTER V, 



Of Evidences and WitneffeS. 



H 

Evidc 



A VING premifed that it Is a ^ct- 

tied rule that in cafes of life, no 

Ividehce J is to be given againft a prir 

foner, but in his prefence, I ihall con-;- 

fider, 

1 ft. How many witncfles are required 
in Criminal cafes. 

2 . Wh a t i« to be allowed asEvidenc^. 

' 3. Who may be witneflcs, and wha 
are exempted from being fo. 

4. In what manner the witneflfes are 
to give their Evidence. 



. < 



As to the firft point, viz. How 
jliany witnefTcs are required in Crimi- 
nal Cafes, -f Before i Edw. i'. no cef- 

M mm 

X State tryaU, Vol. IV. f. 277, 3io, 
t Kcble's Reports, 3 part 68. pi. 7. 
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tain ouml^er of witnefles were required 
upon the. tryal of any crime, whatever, 
but by that ftatute and i and 2 Philip 
and Mary 1 o, two witneiTes are requir- 
ed in cates of treafbn ; and in cafes of 
felony»alfo itfeems to be tbeprefent pracrf 
tice^ in pour^s of law as well as atCourts 
Martialy to procure two or more wit-^- 
ne^s if they can be had^ but when more 
cannot be found» one pofitive evidence 
to h&s, and indeed ftrong prefumptive 

8 roof has been deemed fufficient to con- 
emn a Criminal though he abfolutely 
denies the fad, but then it muft be 
warilj^ aQowed^ fays Lord Chief Juftice 
Hale, -f- for it is better five guilty pcr- 
fbns ihould efcape unpunifhed than one 
innocent perfon ihould 4ie. 

2. What Js to be allowed as Evi- 
dence in Crimind cafes^ 

Trb Confefiion of the defendant 
hhnfelf; whether taken upon an ex^- 
^ohiation t before JuA^ces of the peace 

m 

t sHak^i Hift. Phcit Coronc, p. 289. 

X Halc't flj^ai of l^ i^PW^,, 19^ ^z, iSj, 

Mid. - • 



(83) 

in purfaaiice of the i istd i t( PKifi^^ 
and Mary 13, or 2 and 3 Ph. ahdMi« 
1 o» or taken by the coimnon law upon 
an examination before a Secretary of 
State, or other Magiftrate, for trtkoifr^ 
felony, or other critots, not withiii 
the& flatuted, tyt in dticoafie with pil^ 
vate perfonsy* hath alwayd been allb\v<^ 
ed to be given in Evidence againft th6 
party confeffihgi but not againft others ;|| 
however it is an eftabliflied rule» wliere^ 
ever a man's confeffion :{; is made ufe 
of againft hifii» it nkuft Al be taken tOr 
gether and not by parcete. 

The ex^ftiibation of an Inform^ 
taken upon Oith f and {tit>f<iribe(f § by 
him before Juftiiiea of th<i j^ace' upbh 
ihic commitment for any foloiiy, tmf 
be given in Evidehce' at tht^ tryd ftnr 
the fame felony, if it be^ itiaddf by Oath 
' to the fatisfiidion of the Cotf it that 
inch informisr 'n deidi f of unable tb 

M 2 travel 

• Dyer's Rep. 2.15. pL 50, . 

g State tryils, Vol. in^ f.Sg. 

t Hawkins's "prl. of' the erCiWd, B. a t* 46. f. 5«> 

+ State tryals. Vol. I. f. 265. 

{ Hak's'ia. oT die CtWn, 2(^1, z6y ff JHjJ4^ 



^ 
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travel,* or kept away by means, or 
procurement of the prifoner ; ^ and 
pat the examination . offered in Evir 
iknce is the very fame, J that was fworn 
before the Juflice withput any alterati-r 
on wbatfoever ; but it is not fufficient,|| 
to authorize the reading fuch an exa-* 
mination, to make Oath that the pro- 
fecutors have ufed all their endeavours 
to fin4 the witne^, :b^t cannot find 
Jiim. 

Dif qsiTioNS ^ takjcn by a witnefs 
before a Juftice of the peace* may at 
the Prifoncr's defire be read at the tryal, 
jn orc^er to take off the credit of the 
witnefs by (hewing a variation between 
fuch djepoQtions, and the evidence given 
in Court viva voce ; and for <he fathe 
reafbn where a witnefs at one trial var 
ties from his own Evidence at another 
in relation to the fame matter, < § fuch 
variance m^yalfp b^ given in Evidence 

to 



• 1 1 II Kceling't report of divers cafes, 55. 
fH Sute tryals. Vol. H. f. 622 to 627, 644, 647, 

S Mem, yol. Ht f. 5^3, 344, 528, 529, 
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to invalidate his teftitnony at the fecond 
tryal. 

. With regard to Hcarfay Evidence, 
Mrhat a ftranger * has been heard to C^f 
is in ftridtnefs no manner of Evidence 
cither for, or againft the prifoner, not 
only bccaufe it is not upon oath, but 
alfo becaufe the other fide hath no op-? 
portunity of a crofs examination, and 
therefore fhould never be made ufe of, 
but only by way of inducement, or il- 
luftration of what is properly evidence^ / / 

yet what a prifoner -f-hatb been beard 

.to fay at another time may be given in 
^Evidence, in order to invalidate or con- 
firm the teftimony which he givca m 
4Court.: • w . ^ .J' ' 






The comparifon of hands is no J 
•Evidence of a .Man's hand writing in 
•any Criminal Cafe, whether capital or 
iiot, II except the papers are found in 

cuflody 

♦ State tryals, VoL II, f. 332, 414, 415, 761^ 
^o2y 803. Vol. III. f. 145, 209, 210. 
X f .Idem, f. 254. V 

% Idem, f. 8929 893. 

P Skinner's Repoi«s, 579, 
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fctrftody of the pcrfon, but when in tb* 
cuilody of another^ it is no Evidence. 

.' 3, Wiio may be witneffes in Crimi- 
nal cafes, and who are exempted from 
being fo. 

A Husband and Wife being at 
one, and the fame perfon in aiFedtioa 
and intereft, ♦ can no naore give Evi- 
dence for one another, in any cafe what* 
ibever,. than for themfelves, and regu- 
larly the one ihall not be admitted to 
give Evidence againft the other, by 
ftalbn of the ^mplacable diiTention 
which noight be caufed by it, and the 
great danger of perjury from* taking the 
oaths of perfons under fb great a Uasr» 
and the extreame hardfhip of the Cafe; 
jret (brtie exceptions *f* have been allow- 
ed to thia general Rule, in cafes of evv- 
ident neceffity. But the exception ^ 
g)uttft Kindred in general^ tlioogh a good 

caufe 

, * Ceke vipm UtdeCbn 06. 2^ KoUbt AbridgMlnti 
^8^. pi. 4* 

t It was allowed in the cafe of Lord'Audlef, who 
held his wife whiU his own Setya&t by^hit wlcr. ra.^ 
irifiiedher. Vide State^tiyak^ 
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caufc of challenge againft a Juror^ is. 
pot fo againft a witnefs * therefore the 
Fathrcr may be a competent witnefs for, 
or againft his Son, or e converfo : or 
the mafter for his fervant, or e converfo } 
Thefe, or the like exceptions may he 
made to the credit, or credibility of the 
Witnefs, but arc not exceptions againft 
his competency, and it may be obferved 
once for all, that the exceptions to a 
witnefs are ci two Kinds-f-. 

I. Exceptions to the credit of the 
v?ltnefs which do not at all difable him 
from being fworn, but yet may bkmifti 
the credibility of his teftinK>ny, and in 
fuch cafe the witneis is to he allowedt 
but the credit of hia teftimooy is left 
to the Jurors, who are Judges of the 
faft, and like wife of the probability, or 
Improbability^ ctedibility, cc incredi^ 
bilty of the witnefs and his teftimony, 
and thefe exceptions are of ft) great va- 
riety an.d multiplicity that they caneot 
be reduced under x^Us, or inftance& 

2* Ex- 

* Hale's placit coflonap?, p. 2^76^ ^7* 
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2. ExcE^Tioirs to the competcfncy 
of the Witncfs which exclude him frorri 
giving his teftimony, and of thefc tx^ 
ceptions the Court is to be the Judge. 
• 

A Convidion of trcafon J, felony ♦, 
pyracy "j-^ premunire ||, perjury ^, or 
6f forgery on the fifth of Ehz. §, alfo a 
Judgment ^ in attaint for giving a falle 
vcrdift, or in a confpiracy at the fuit of 
the King |l||^and alfo Judgment •f-f', for 
any crime whatfoevcr to ftand in the 
pillory, or to be whipt, or branded, 
* being in a Court which had a Jurifdic* 
tion Xt ^^^ 8^^^ caufes of exception 
againft a witnefs, while they continue 
in force, but no fuch ^^ cdnvidion or 
Judginent can be made ufe of, unlefs 
the record be afhially produced in 
Court ; and it is a general rule that a 
witnefs fhall not be afked §§ any que(^ 

tioD, 

X 5 Modern Rep. i6. * Raymond'^ Rep^r 148^ 
f Rolle's Abridgement, 686. 
- II Coke upon Littleton, 66. f Idem. 

§ 33 Hen. 6.. 55., pi. 45. 
^ Coke upon Littleton, 66. 
mi 33 Hen. 6. 55. pi. 45- 
ft Salkeld's Rep. 689. 
it Syderiin's Rep. 51*. pi. 16. 
f « Sute tryals. Vol. L f. z68. f § Idem; 
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tion, the ahfwering to which might 
oblige him to accufe himfelf of a crime; 
flnd that his credit is to be impeached ;^ 
only by general accounts of his cba- 
f after and reputation, and hot by proofs 
of particular crimes^ of which he nevct 
was Gonviifted. ; 

OuTL AlvRY "f- in a perfonal z&ion 
h not a good exception againft a wit- 
nefs. And a perfon convidled of felo- 
ny, who is admitted to his clergy, and 
burnt in the hand || is thereby rc-ena-? 
bled to be a witnefs. 

The King's pardon § of tireafon or 
felony after a conviftion or attainder^ 
reftorcs the party to his credit, and Lord 
Chief Jiiftice Holt-^ is of (pinion that 
the King's pardon will remove a Man's 
difability to be a witnefs in all cafes 
whaifoever, wherein it is only the con- 
fequence of the convidlion, or Judg- 

N mcnt, 

t State tryals, Vrl. III. f. 256, 257, 680. 

t Coke upon Littleton, 66. 

II Hawkin's pi. of the crown, b. 2, c. 39, f. u^, 

^ Idem, B. 2. C. 37. f. 47, 48, 49, 

f Salkeld's Rep. '514, 689. 
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ment againft him, and not an 'cxprefs 
part of the Judgment, as it is in con- 
fpiracy, at the fuit of the King :• And 
Sir Matthew Hale * thinks that one 
convicted of confpiracy, perjury, or 
forgery, may be a good witnefs if 
pardoned f 

In all cafes whatfoever it is a good 
exception againd a witnefs that he is 
to be either a gainer, or a lofer by the 
event of the caufe, whether fuch ad-> 
vantage be diredt and immediate, ot 
confequential only. And yet it appears 
from daily experience that a perfon 
beaten, 'f and generally any other per- 
fon to whofe damage :|: a criminal infor- 
mation concludes, is a good evidence 
in a court of law to prove fuch battery 
or other mifdemeanour, notwithftand- 
ing the objection that he may have an 
aAion : And in Courts Martial inferior 
officers are admitted as Evidences a- 
gainft a Superior. 

It 

• Hale's Hift. Pladt Coronae, 306. 
t 2 Rolle's Abridgement, 685. pi. 5. 
t Syderfia's Rep. 237. pi. 5. 
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It is no good exception againft a 
witnefs that he has a maintenance from 
the King, for every Man may maintain 
his own witneffes ; neither is it a good 
exception againft a witnefs that he hath 
received a reward for having made a dif- 
covery of the crime to be proved againft 
the prifoner ; nor that a witnefs hath 
the promife of a pardon or other reward 
on Condition of giving his Evidence-f*, 
unlefs fuch reward be promifed by way 
of contrad: for giving fuch and fuch par- 
ticular Evidence, or full Evidence, or 
any way in the leaft to biafs him to go 
beyond the Truth, 

- It is allowed to be a good exception 
that the witnefs believes neither the 
Old nor New Teftament to be the word 
of God, J on one of which our laws re-^ 
quire that the oath fhould he adminifter- 
edf but a Mahometan fworn on the 
Koran has been admitted as an Evi- 
dence, for if a Murder or other crime 
is committed in prefence of only a Turk, 

that 

+ State tryals. Vol. II. f. 334, 335, 693. 

i Tryals per pais, 165. z &eble's Rep.. 314. pi. ^j, 
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^at owns not the Chriftian Religion, 
it would be very hard that the crimir 
nal ihould go unpuniflied becaufe fuch 
an oath mud not be taken, but the 
credit of fuch a teftimony ipuft be left 
to the Jurorsrj-. 

WiVNT of difcretion J is a good cxt 
ception againfl a witnefs \ on which 
account alone || ap Infant may be ex- 
cepted againft, for in ibme cafes an In^ 
fant of nine Years of Age has been al-y 
lowed to give Evidence, but it is no ex-r 
ception againft a witnefs that he is an 
alien^ or villein or bondman, 4|[ 6cc« 

As to whether an accomplice in the 
crime charged againft the prifoner may 
be a witnefs againft or for him, it has 
been long fettled * that it is no excepti-? 
on againft a witnefs that he hath con-* 
feffed himfelf guilty of the fame crimct 
if he hath not been indidled§ for it, for if 

no 

+ ^ Hale^s Hift. Placit Coronae, 279. 

X Coke upon Littleton, 6. 

II Hale's pi. of the crown, 263. 

% State tryals. Vol. I. f. 253. 

t Idem, Vol. I. f. 96, 696. § Idcip, £.723. 
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no accomplices were to be admit- 
ted as witnefles, it would generally be 
impoffible to find Evidence to convi<^ 
the greatcft offenders. 

And it hath been often over ruled * 
that accomplices who are indidted^ are 
good witnefles for the King> until they 
are convidted. 

• 4 

It hath alfb been adjudged % that 
fuch of the defendants^ in an informa- 
tion^ againft whom no Evidence is given^ 
may be witnefles for the others, and 
that -f* where A, B, and C, arc fued in 
three feveral adtions on the ftatute for a 
fuppofed perjury in their Evidence con- 
cerning the fame thing, they may be 
good witneflfes in fuch adtion for one 
another. 

Some are difabled from being wit- 
nefles in regard of defcdt of intelledtu- 
ais : A perfon of non fane memory can- 
not 

* State tryals. Vol. I. 966. 3 Kcblc*» Reportt* 
136. pi. 70. 
t Syderfin's Rep. 237. pi. 4. 
f Rolle's Abridgement; 685. pi. 3. 
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not be a witnefs, while he is under that 
infanity, but if he has lucida- intervalla 
(lucid intervals) then during the time he 
hath underftanding he may be a wit^ 
nefs * . 

Lastly, Among thofe who are al- 
lowed by law to be good witaefTes I 
ihall mention the Judges and Jurors. 
The inconveniencies that will attend 
their being called upon as fuch and 
the method of avoiding it at Courts 
Martial, I have already taken notice of 
in the firft part-f. 

4. In what manner the witnefTes ara 
to give their Evidence. 

No witnefs in a Court of law is al- 
lowed to read any Evidence he may 
have prepared in writing, but may re- 
cur to notes to refrefh his memory. 

Before the reign of Queen Anne 

in 



• Hale's Hift, Placit Coronae, 278, 
t Vide Part I. Page 46. 



(95) 

it had been a conftant, immemorial || 
prafticc, not to fufFer witnefles to be 
fworn againft the King on tryals of ca- 
pital crimes, except in fome cafes fpe- 
cially provided for by ftatutc, though 
thofe for the King were in all cafes 
fworn ; however it was enaftcd by i 
Annas 9 Pari. 3, that after the i2tA of 
February 1702, every perfon who Jhall 
be produced or appear as a witnefs on the 
behalf of the prifoner^ before he or Jhe 
be admitted to depofe^ or giva any man--' 
ner of Evidence^ Jhall firji take an oath 
to depofe the truths the whole truths and 
nothing but the truths in fuch manner as 
the witnejfes for the ^een are by law 
obliged to do ; and if convi6ied of any 
wilful perjury in fuch evidence^ Jhall 
fuffer all the puniJhmentSy penalties ^ Jor- 
feitures, and dif abilities y which by any of 
the laws and Jiatutes of the realm arCj 
or may be inJliSledy upon perfons conviSled 
of wilful perjury. And the Aft for pu- 
niftiing Mutiny and Defcrtion, dircds 

that 



11 State tryals. Vol. I. fol. 55, 148. Vol. 11. 
fol. 296, 737. Hale's Plcasof the Crown, 264. 
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ttiat a Court Martial fhall adftiiniftef aii 
oath to every witnefs *» * 

Evidences in giving their tifftiteo- 
ny muft relate the very faft that the 
prifoner did, or the very words that he 
made ufe of, for it is no Evidence -f in 
any criminal cafe, that the defendant 
did fo and fo, or faid fo and fo, or words 
to the like efFcd, becaufethe court muft 
know the very afts or words, to judge 
of their force and ciFedt. 

If a witnefs be produced and fworn 
for the ' King, yet . if that witnefs aU 
ledge any matter in his Evidence that 
is for the prifoner*s advantage (as many, 
times they do) that ftands as a teftimo- 
ny upon Oath for the prifoner, as well 
as for the King J. 

All witneiTes either for the King 
or the prifoner muft he fworn in court* 
in prefence of all the members §• 

In 

• Aft for punifhing Mutiny and Defertion, A 4. 
f Hobart's Reports, 294. 
X Hale's Hill. Placit Coronae, 283. 
§ On a late Court Martial, two material witnejQTes 
being Tick ahd unable to atteild the Court, fix of 

the 
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In the examination of the witneSev 
ihofe for thef Crown are firft to give 
their tefl:imony» and then the pt'ifdnet 
being put upon his defence^ i^ at liber- 
ty to produce what witnefTed he caiT to 
confirm on oath what he himielf af* 
firms ji the Members of the Courts the 
Judge Advocate and the prifoner have 
equally a right to ^^eftion and cxofk 
queflion the Evidences, and either of 
tlie parties may infifl on the reft of the 
witnefTes being . dut of Coui't, vrhilft 
any one is under Examination. . ^ 



Here the aU^rcatioA ^iould ceafe. 
But of late the Judge Advocate has , 

been permitted to reply to the prifb- T 
ner's defence, and bring other evi- 
dences, to endeavour to deliberate on 
what the prifofter and his v^itnef*- 
fes have urged, aAd to flrengthen the 
teftimony of his fomier witnefles ; add 
in all tryals where fuch a reply has 
been allowedj as it feems but juft that 

O every 

the Members were fent to take their Evidence, for 
wkipk irregttlitrity hls^ Majefty thought proper to aib» 
jmll the proceedings. 
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every adrantage ihould be granted the 
prifoner to dear faimfelf of the crime, 
Ke is always indulged with an anfwer 
ami new witneffss to confirm hisior- 
/ mer aiTertions^ which is called ake* 

JMnden 

-ft 

But it muft be obfiarved that the 
profectttor, in his reply, is to introduce 
no new matter but keep ftridiy to the 
crime or crimes expreffed in the chaige 
and to which only the Priibner^ is to 
aniwer# 




CHAPTER 
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CHAPTER VI. 

Of giving a VcrdidJ; or OpinioHf and 

pafling Sentence. *: 

THE Court having gon6 through 
the Examination of the witnef^ 
Kes pro and con^ as well as r^ply and 
rejoinder (if there be any) they are now ' 
to perforin the laft and mofl: ferious part 
of their bufinefs, viz. the giving their 
opinion whether the prifoner be guilty 
or not guilty of the crime he ftands ac- 
cufed of, and if found guilty to pafs 
Sentence on him ; previous to which it 
is neceffary that all and every Member 
jQiould be perfeAly informed of the 
cauie in hand ; and in order thereto 
it muft be fully debated amongft: 
themfelvesy and the Judge Advocate 
make it his bu&iefsto duddtfe and 
explain any thing, rdatHre to the ma^ 
«er inqueftion, that may be doubtful or 
intricate : There are alfo fbme points 
in regard lo guilt ia ^CR^nl* which 

O % ou|fat 
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CAHght to be confidered before they fir 
Hally give jtheir opinion. 

In the firft place the guUt of ofFend^ 
Idg againft ^ny known law whatever ne-* 
ceuarily fuppofing a wilful difobedience, 
ca^ neyer juftly be imputed to thofe, 
who are eijther incapable of undcrftapd- 
ing it, or confprniing themfelves to it ; 
iaiid therefore * tliofc who are under a 
natural difability, of diiljnguiihing good 
from evil, as infapts under the age of 
difcretibp, Idiots and Lunaticks + are 
not punifhable by any Criminal profe- 
cution whatfoever ; and further, if any 
one % wnQ has committed a capital 
crime become non compos before con-f 
yidion ; he fiiall not be arraigned, and 
if after convidion, be ihall not be ex* 
ecuted. 

i 

But he who is guilty of any crimf 
VRrhatever^ through h\» voluntary drun^ 

kenpefiii 

• * Hawkins's pi* of die crown, B» !• C. i« 
> f Hale's pi. of die Cpw^ io, 43* 65* 
t laem, Coke's Inft. 4, 6* 
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kennefs §, {hall be puniflied for it, as if 
he had been fober. 

Also he who incites a Madman to 
jcommit a crime, is a principal offen- 
der *f as much punifhable as if he had 
jdoneit himfelf. 

Igno|ian.ce of the Municipal law 
pf the Kingdom, or of the penalty 
^hereby iniiidtecji upon offenders, does 
pot excijfe any that are of the age of 
difcret^on aod compos mentis from the 
penalty of )thp breach of it, hecaufe 
every perfon of the age of difcretion^ 
gnd compos tfientis is bound to know the 
jlaw and p^efumed fo to do %. It never 
jherefoit can be any excufe for a pri-* 
^ner at a Court Martial to plead Igno« 
ranee of t}ie Martial law, which is con^ 
tained in fq fn^all a cpmpaf$, apd is re- 
peated every two Months at the Head 
pf every R/sginien^, Troop or Company [j. 

But 

% Coke upon Litlleton, 247. 1 Hale's Hiilorf 
Placit CoronSf 32. 

f Hale's Pleas of the Crown, 43, 44. Daiton*s 
Jttfdce, cb. 95. 
' X 1 Hale's HiA. Placit Coronary 42* 

II Articles of War> *S» 20. A/i* 
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But in ibme cafes Igntn'antia faEli 
(as the law terms it) or ignorance df the 
faA doth excufe, becaufe fuch ignorance 
many tioKS makes the Ad: itfelf naoral- 
]y involuntary^ for if the a& that is 
committed be (imply cafual and/t^ /«« 
fortunium^ regularly that adt, which 
were, it done ex Animi intentionCf were 
punifhable with death, is not by the 
laws of England to undergo that pu<^ 
nifhment, for it is the will and intenti«> 
on that regularly is required, as well as 
the Aft and Event, to make the of-^ 
fence capital. For inftance, it is known 
in war, fays Sir Matthew Hale •)•, that 
it is the greateft offence for a foldier to 
kill, or fomuch as aiTault his General ; 
fappofe then the inferior officer fets his 
watch or centinels, and the General to 
try the vigilance or courage of his cen- 
tinek, comes upon them in the night 
in the poflure of an Enemy (as fomc 
commanders have too rafhly done) if 
the centinel flrikes, or fhoots him, ta-> 
king him to be an Enemy, his ignorance 
of the perfon excufes his offence. ' 

Chimes 

* Hale's Hift. placit coronae^ 25. 
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Crimes which arc cognizable be- 
fore a Court Martial may be divided in- 
to felonie's and mifdemeanour s or more 
properly into capital offences, and of- 
fences, only criminal, and not in their, 
nature coital. And if a prifoner upon. 
Examination does not appear to be 
guilty of a crime of fo capital a nature^ 
as was fet forth in the charge, yet the 
Court may find hkn guilty in a lefs de«» 
groe, if I may fb term it ; but not of a 
quite different fort of crime or mifde- 
meanour. As for inftance, a Soldier tried 
for Defertion» may be only found guilty 
c£ having abfented himielf from his 
quarters without leave, but he cannot 
be guilty of mutiny though there may 
appear ftrong fufpicion of his being to) 
unJda it be likewife in the charge given 
to the Court before the tryal commen- 
ces^. But in this cafe the Court are 

exprefsly 



* If in the courfe of the trya! for one Crime 
theie appear ftrong fufpicion of another which i» 
not given in the charge* though the prifoner be ac« 
quitted of the one Ke is then tried for, the Court 
may order him into confinement, and he may be 
brought to a sew trid for chc crime he was fufpe^- 
Cd of. 
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cxprcfely to infert in the verdii9r or <5|>i- 
Bion, that they acquit him of the crim^' 
of Dcfertion, as well aj that they find' 
him guilty of that of abfenting him*^ 
felf without leave, for in a court of 
]aw it hath been acljudgcd •f, that if a* 
Jury on an indidtment or Appeal of 
murder, find the defendant guilty of 
Manilaughter, without faying exprefsly 
as to the murder, it is infufficient and* 
void^ as being only a verdiA for part. 

It is ufual at Courts Martial as well 
as in Courts of law to ailow offenders* 
in Crinunal cafes to bring in perfons of 
credit, to give their teflimony of the 
accufed pcrfon's good behaviour and 
integrity of life. This Cuflom is very 
ancient, having beea in ufe among 
the Romans, by whom it was called 
Laudath and the per£ms Lauditares^ 
of whictv the fmalieft number called 
ufed to be Ten %. The teftimony of 
tfaeie witnefies may be of the greateft 

fervice 

t Ifawkins*» pi. of the cr. B. 2 C. 47. S. ^. 1 
AAderfon's Ri$p. 1039 104. 

I Kennet's Aati^ttities of Rqibc^ p, z, b, 3. c. iS* . 
pi. 40. 



fei!vice in fome cafes^ as in tbaf^of a 
man. tried for .nicirder, if they prove that 
he is. not of a^quarrclibme revengeful 
tennper^ for though it maybe cleat^tothe: 
Jvuryjthat he. put the man to deathi yet 
this may induce them to acquit him ofi 
murder^ / and . find. . him guilty of; man-^ 
flaughtcr: ofriy» wjbich ia an alleviation 
that tbo law allows for the frailty. o£ 
mankind^ when it does not appear that 
the ia& was done with a forethought 
malicey but in a fudden guft of paflion. 
Or if a JSoldier be. fined by. a Cobrt 
Mflittial foru Muttny* Deferticm; &e»* 
and there is only <pre(umptive prabf a«t 
gainft . him4 Evidences of . bis fomiep 
good charader will certainly iiifluencei 
the Qopirt: in &m^ meafure in unsi fa^ 
vour ;:'.but where.there appears po&iya 
probf: of. fbcfa mutiny, . doibrtton, 6cc. 
the .Coiirt cannot avoid. fndingi.hid^ 
gUiiltf aBd;,pRl£ng feptence accdrdihgly^: 
let his former chaxajSber Jbe ievsr :fo gobd^ 
though it may perhaps induce them to 
itfQC>mwcnd'hiQi:;for mercyt the.grant- 
ing pf .which Js ;f6ldy ve^bedlimij^ 
King or: the .QeAera^,' who approves of 

' P the 
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the proceiediiiga» aocl therefore eat <^ the 
Power of the Court Martidi. When 
the Members are ready to give their opi*^ 
ntoni the Judge Advocate is tQ.ptUt to 
every Member feparately this queftioo ; 
From tbeEvidaioe given for and a- 
gainfl: the prifoner, and from what he 
has iaid in his defence^ aw you of opi<* 
nion that he is guihy or not guilty of 
die cetme or crimes laid to his charge ?* 
If the majority find him not gui)^ he 
ist accordingly acquitted, without my 
fiirther altercation, but if it appears 
upon ibc okfting i^ of the votes that 
the Majority dedsie him gmlty, thofe 
only, who have found him fo, (Sot i$ 
cannot be foppofed diat thofe who have 
not found him guihy, would affigh him 
any puqifliment) ace to pa& Sentence or 
Judgement on himt for laws would b^ 
of little eSoEt, unle& they bad al^tfam 
^diom^ ia^fing penakies upon the 
Dfienden ngduA diexn. 

J TvBSB penalties aie various accord^ 
ing to the nature of the* offences, or did 
detnmentdiat comes thereby to focto^ 



fy ; iome are corporal but not ca]»ta^9 

fuch as imprifonmenty flagdlation, Sec* 
otber$ are capitd^ ultimum Jupf^M€ittm^ 
or death. 

The laws of Man are fuppofed to bft 
founded on the laws of God and naturei 
but to obferve -ftridtty that of Retaltati-^ 
on or the kx taiianis^ which is> Eye for 
Eye, wound for wound, ftripe for Kripe) 
life for life, * &c. would not fait thft 
prefent degenerate age; the infliding 
of punHhnaients being in moft cafes, 
more for example and to prevoit evils^ 
dian to puniibf for when of&nces grow 
enormous, fevere punfftments, even 
death itfelf is necefiary to be iannexed t(» 
htws in many cafies by the prudence of 
kwgi?ers, thopgh pofiibly b^ond the 
lingle demerit of the o&nce it&lf iim«* 
ply CQofidered. > 

The Artidss of War point out in 
fome cales the expreis fentence to bo* 
pafled on criminals without any aSterna^ 
tive, but the punifliments for the g«ae« 

P z nXttf 

. f '£iodus Cb. xxi, y* 23, 241 2$. 
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yaKty of crimes whether capital or not; 
3^'hich tend to the prejudice of good or<^ 
dcr and military difQpUne^ are left to 
the difcretjon of a Court- Martial, how- 
ever it muft be remarked that in capi- 
tal Climes, which may be panifhed 
yrith death, the word death is always 
infertedj and when theyare not of fo 
capital a nature as ^o extend to the loffr 
of life or limb, it is alfo exprefsly men^ 
tioned in the Articles of War. 

For crimes that Officers and Sol** 
dicrs may be guilty, of, which are not 
of fo capital a nature as to deierve death; 
cafhiefing is prefcribed for the former^ 
-ind corporal puniihment for the latter, 
and for mifdemeanours of a fiill more 
inferior, nature, cuftom has introduced 
iufpcnfion for a time for Officers and 
other flight punifhments for Soldiers, 

Another Punifbment has lately 
^n authorized by Ad of Parliament^ 
which is fending the Soldiers, who may 
be convidediof crimes not fufficiently 
e^pit4l to be puniflied with death, to 

ferve 
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ferv€ in Regiments abroad, either for 
life, or a term of years, and in cafe they 
return^ to fdffer Death: This is in 
foiAe meafurc like tranfportationby law, 
though not fo exemplary and (hamefut 
a puniftiment, for they in fadl only fuf- 
Icr what many others of his Majefty'a 
troops are liable to, who have never 
been convicted of any crim6. 

ft 

Such arc the different punifhmcnts 
Iriflifted by Martial law, and by which 
6very Member of a Court- Martial is di* 
rented in pafling Sentence i upon the 
Judge Advocate putting the fedond ques- 
tion, what punidiment is to be infli<Sted 
on the prifoner whom you have found 
guilty. 

And the Sentence is the fame man* 
ner as the opinion of guilt, to be pafled 
by a majority of voices. It may often 
happen that the Court is unanimous 
both in the opinion concerning the guilr 
of the prifoner and the Judgement pafled 
on him, but the Judge Advocate in re- 
giftering fuch opinion and fentence, muft 

by 
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hf no means infert the word unanimous^ 
for be would thereby difclofe the Vote 
of every Member, which he is exprefsly 
fworn not to do ; but where there is a 
diT^rfity of opinions, it is neceiiary that 
be retain a private nnemorandum of that; 
<lf every Individual, in cafe he (hould 
ever be required to give Evidence there- 
of^ as a witnefs by a Court pf Juflica 
as bis oath exprefles* 

Martial law is laid down in ftf 
plain and (imple a manner, that every 
Military Man is or ought to be ivell ac« 
quainted with what are thereby deemed 
crimes, and may judge in a great mea<^ 
6re what is to be expe^fted by one who 
is guilty of any of them, but at the lame 
time he has the fatisfadlion to know 
tbat he muft be previoully convided by 
^ Courts where Juftice and Equity aK. 
vays prefide^ and where the innocent 
can run no ri(que of poniihrnent^ hue 
the guilty are fare tomset with their 
Dcii^rts. 

FINIS. 
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An ESS A Y 

» 

ON 

' Military Punifhmcnts and Rcwardi. \ 

* 

IN order to proceed with regularitji; 
I fh^ll divide the fubje^ft into two 
parts, and fpeak of each f<?par;atciy ^ god> 
^iHf, of pcaaltifis^ ^n^ puniA2in«t&^ • ; 

The oxaking of laws pcrtal mayi 
claim the faqie origin a^i that of la war 
theA>felves> icx when Go^igavc his firft 
^onuiiandineBt to jldavn which wasi 
Uiat be ihoiilil Dot cat of the tree o£ 
kflowWge of gQQ4 awl evil, he ajfodw 
dain94 tha(. ao the day. be ^sit thereof 
he ihould iiKcily diet ;, aiid we fiiKl evo^ 

^nf^cjchat, though 4i^ere6t nations ^wm 
adapted dilF|:i;ent modtcs. of poi^bQ^mroCv 
jsl it; feQn^ to haive bef«> thct gcner^L 
Syilemi that,kw&. wottld h^i^ bctcri q£ 
ircary little e^igt», if they had not alib 
thf^fi faodiqttgin)pof}ng^fff(iAlt^e9« . 
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Thb infliding of puniihmcnts^ «ffl 
have already obfcrvcd in the foregoing 
Trcatife on Courts Martial, being more 
fojr example, and to prevent * evils than 
topuniih, vvhen offences grotv enor- 
mous, fevere puniihments, nay even 
Peath itfelf, is neceifary to be annexed 
in many cafes, though poflibly beyond 
the fingle demerit of the offence fimply 
confidcred j but yet I ctioft diicomnMnd 
the making capital punifhmeDts toa 
familiar ; for when a Man after com-* 
mitting perhaps a tfifling crime, finds 
that the penalty attending it is the fame 
as if he had been guilty of a more enor-" 
mous one, Icanoot help thinking but 
this is a flrong inducement to a vicious 
mind to dive deeper into guilt. When 
great poiiilhments tte only infliAed for 
great crime^^ it will be the more eafy 
to reform abdfts, becaufe all the World 
concurring in die necefiity ef them wilt 
chearfuUy promote thc»r elFefi: ; where-' 
9s if capital penalties ar6 incnrred upon 
every trifling occafion, hunpranity will 
often lead Officers to hkk the leflfer 

crimes 
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crimes Soldiers may be guilty of, rather 
than bring them to convidlion. But 
when there is a neccffity of making a 
publick example ; though we may be*» 
tray a concern at being obliged to exer- 
cife with rigour the rules of military 
diicipline^ we (hould look upon cruelty 
and feverity, as terms mifapplied In aa 
exemplary conviftion, and the admi* 

niftration of Martial law. • 

• ••■.. . ■ ■» 

- However fo avcrfeam I.topunifh- 
mcnt in general, that I think every me- 
thod ought to be previodfly taken to de^ 
tcr Soldiers from committing crimes, 
rather than truft to a fcformatiori by 
punifliing them. If a Man who hak 
any fenfe of honour, is once made 1 
public example of, dclpair 'will fre^ 
quently drive him ta commit crimes 
before unthought of, or at leaft give 
himielf up to ftame and remorfe; and 
thereby a fubjc€t is I may lay,' irretrie^ 
Vably loft, who by more lenitive treat- 
tnerit might have been of eminent fep» 
vice to his country. 

Q. Thb 
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« The moftexcellentnatureswillfbine- 
times err, but may be again reftored to 
their former ftate, by a ^nfe of fhame 
and honour without corporal punifh- 
jnent, and tempers innately vicious can 
hardly be exalted into good habits evesi 
by punifhment. 

* 

Nothing can be more conducive to 
the deterring of Men* from committing 
crimes than making them properly ac« 
.quainted with the laws, by which they 
sure to be governed, and the fatal confe-- 
quences attending a breach of them> 
and binding them by the moft folema 
and lacred ties to a due obfervance there-- 
of. The Romans, as (bon as they had 
compleated their levies, obliged every 
Soldier to take a military Oath, by 
which he engaged to hazard his life for 
thecofnmoQ^weakh, to obey his Gene* 
ral, aiid not to fly from his colours, or 
quit the army without leave. This 
was not a mere ceremony, but a iblemn 
A(9: of Religion^ and fo efTential to the 
military ftate, that no man was deemed 
a Soldier^ sum: allowed to ftrike or kill 

an 
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an Enemy if he had not taken the cuf^' 
ternary oath« and this oath was held fa 
facred among the troops, and became: 
£b inviolably a bond of fidelity and fub-. 
jedtion, that the Soldiers however dif-. 
pleafed and enraged, did not dare ta 
quit their General, {6 long as this tie 
was fuppoied to remain in force, nay,' 
fo very tender and icrupulous were they ^ 
that even in their greatefl impatience 
to be difcharged^ they would never ad^ 
mit of any interpretation, that qairied; 
in it tibe leaft ftrain or aj^earance of 
deceit. / Hence 'twas an ufual Strata^ 
gem in a dubious engagement, for the 
commanders to fnatch the Eniigns out 
of the Bearers hands, ami throw thfcm 
among the troops of the Enemy, kqpwr 
ing, that their men, fo far from aban-^ 
doning them, would venture the grea-^ 
teft danger to recover them« Amongft 
the Greeks we likewife find that the 
military oath was accounted ipfeparable 
fjom the ftate of a SoldieF* 

This fblemn method of inforcing 
obedience, and fidelity prevented the 

Q^ twb 
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two greateft crimes that a Soldier can 
be guilty of, viz. Mutiny and Defer- 
tion ; crimes too frequent in ourmodem 
armies^ and which are of the utmod 
eonfequence, when once they get any 
footing It may (eem flrange that thofe 
who call themfelves chriftians, ihould 
be more apt to commit perjury and 
breach of faith than Heathens, yet I 
cannot account for it in a more favcrur^ 
tMe manner, than by attributing it, in 
^ great meaiure, to our inattention to 
what we feem to think a mere mattef 
of form^ tho' found of fb effential fer* 
Tice among the ancients^ 

TttE King.of PruiSa, (who I thinfc 
we may juftly term a pattern for mo^* 
dem hetoes) highly fenfible of bow 
much advantage it is, that a Soldier bo 
ilridly bound to be firm to histruft, and 
tt the fame time confcious, of the inw 
juftice of puniihing a Man for a crime 
which he does not know to be fb, ex<% 
prefsly dire<fts in his Regulations, that 
when the now colours or ftandards of a 
Regiment, are fworn tOy die Solicitor 

firft 
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£rfl makes an harangue, and reads thp 
articles of War, and that the Chaplain 
then fays a prayer, imploring God, out 
of his grace and goodnefs, to fave every 
Soldier from being perjured, and fo to 
govern him, that on all occaiions, in 
batdes, iieges, and engagements of ;any 
kind, he may continue firm to his co-' 
lours, and maintain them againft an 
enemy to the lafl: dn>p of his blood : Aa4 
be further dire<fts than when a recruit 
fvirears to the colo^rs or ftandards» the 
yiolation of an oath, and the divine 
vengeance, v^hich will infallably attend 
it, mud be explained to him, and he 
himfelf acknowledge that he under- 
ftands every particular wdlf and vplun-* 
tarily offers to be conformable thereto^ 
before he takes the oath. 

. In the Englifh Service upon a Recruit 
being inlifled, he is hurried away to a 
Juilice of peace, before whom he tal^es 
an oath of fidelity, but no Clergyman 
ever attends, in order to point out to 
Unim, bow much he offends his God as 
W^U as his King, by a breach of that 

oa^j 
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oath ; and the generality of tHem are 
too prone to think that the fafety of 
their bodies {hould b& their only care ; 
after forfeiting their Engagements, with- 
out fufpefting their fouls to be any ways 
concerned. 

A STRONG proof of what I aflert 
prefented itfelf at the execution of a.gre^ 
nadier, who was (hot at Plymouth du«<^ 
ring the late War, for Defertion, and 
fuffered with great fortitude, being con-i 
fcious^ he faid, of having done nothing 
to offend his Saviour* 

• » 

- But whatever might be the virtue 
of the ancientf , we fee too frequent in-^ 
fiances in the modern world, to con-^ 
vince us that many men are not to bo 
deterred from vice, though ever fo well 
acquainted with the atrocioufnefs of it, 
we mud therefore allow that there is an 
abfolutc neceflity of fometimes infliding 
punifhments, for the good of Society : 
That it is efTential in order to keep up 
good order and military difcipline in an 
army, is too evident to every military 

man. 
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man, to require any arguments to 
enforce a belief of it, and that military 
difcipline is more conducive to vidtory 
than numbers is as apparent. 

Next to forming of troops, fays M . 
Saxe, military difcipline is the firfl ob-^ 
je(9: that prefents itfelf toour notice ; it 
is the foul of all Armies, and unlefs it 
be eftablifhed among them with pru- 
dence and un(haken refolution, they 
are no better than fo many contemp- 
tible heaps of Rabble, which are more 
dangerous to the very ftate that main- 
tains themi than even its declared 
enemies. 

The Romans, as Profeflbr Duncan 
obferves, from fmall beginnings rofe 
by degrees to be fovereigns of the 
world : If we enquire into the caufes 
of this, we Ihall find that nothing fo 
much contributed to it, as their ex- 
cellence of military difcipline. The 
many difficulties the King of Pruffia ex- 
tricated himfelf from, during the laft 
war, when furroundcd by Armies, fo 

far 
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farfupefior to him in numbers, are re-^ 
cent proofs how much military difcip- 
line is conducive to vidtory* And I 
think I may, without vanity, add 
that the late facceflcs of the Briti(h 
Arms over thofe of France and Spain, 
were not owing to fuperiority of num- 
bers. 

Since then military difcipline is fo 
eilential to an Army, and punifhments 
fi) neceflary to military difcipline, it 
will be proper now to fay fomething of 
thcfeveral modes ofpuniftiment. Dif* 
feredt nations, as I have before obfcr* 
Ved, have adopted different punilhments 
and penalties i to enter into a general 
detail of the many various ones that 
have been practiced, would be forcigrj 
to my prefent fubjcdl, but I do not 
think it will be erring from it, to exa* 
mine thofe which may be termed the 
military puniifhments of fuch, whofe 
arms have (hone with the greateft fplcn- 
dor, in order, by comparing them with 
our own, we 'may be better able to 
judge wherein we can amend, ' for no 

nations. 
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Aafions no more thah individuals, arfl 
infallible, and therefore ought not to 
fce fo tenacious of their own cufioms, 
is not to pay due attentioh to thofe o( 
Others, cverC i>f an Enemy. Death 
may be efteemed by all natibnS the «/- 
timutnfuppliciiim^ hi moft capital pu- 
nifhment, but this may be accounted 
more or lefS feVere, according to the 
manner of execirting it. Torture, I de- 
dajfe ihy aterfion to, bot as puilifh- 
toenW a^e meant more for example to 
others, than t6 punifli, I thiifk death may 
be inflifted in a more or lefs difgraceful 
manner^ according to the nature of th6 
trime. As for inftatice, in the French 
Service, thofe who defert into an Ene- 
my's country, afe hanged, but thofe 
who defert to engage in another regi- 
ment, or without quitting France^ are 
fliot. 

The military puhKhments ufed by 
the Romans were fuch as reached the 
offenders body, credit, or goods. The 
"principal corpora] punifhment wasfome^ 
thing like running the Qantlope^ prac*- 

R ticcd 
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tjced by modem nations^ though gene- 
rally attended with more fatal confer 
quenceSy and therefore may, be accounted 
for the mod part capital ; for as fbon 
as the criminal had liberty to run^the 
ibldiers were allowed to kill him if they 
could, £o that being profecuted with 
iwords, darts, ftones, and all manner 
of weapons on every hand, he was 
prefently difpatched^ This penalty was 
incurred by dealing any thing out of 
camp,* by giving falie evidence, by 
abandoning ^eir poft in battle, by pre* 
tendin^g falfely to have done fome great 
exploit out of hopes of a reward, or 
by fighting without the GeneraKs order ^ 
by loilng their weapons or aggravating 
a Mifdcmeanor lefsthan either of thefe, 
by repeating it three times. 

If a great number had offended, a$ 
running from their colours, mutinying 
or other general crimes, the comnion 
method of proceeding to Juflice was 
by Decimation, that is, every tenth 
man being to dye for which they drew 
tets. 

Thb 
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The punifhments that reached n6 
farther than credit, by expofing them 
to public (hame^ were fuch as thefe ; 
degrading them from a higher ftation 
to a lower J giving chem a let quantity 
of barley inftcad cf wheat ; ungirding 
them and taking away their belt .; 
making them (land all fupper time, 
whilil the reft fat down, and luch other 

little marks of difg^-ace. 

» 

Besides thefe, A. Gelliu« has re- 
corded a very Angular punifliment by 
letting the delinquent blood. His 
Judgement concerning the original of 
this cuftom, is to thi« purpofe : He 
fancies that in former times, this ufed 
to be prefcribed to the drowfy and 
fluggifli ibldiers rather as a medicinal 
remedy than a punishment, and that 
in after-ages it might have been applied 
in moft other cafes upon this confider--- 
ation. That all thoie who did not ob- 
serve the rules of difcipline, were to 
be looked upon as (lupid or mad ; and 
for perfons in thofe conditions, blood* 
letting is corpmonl^ fuccefsful. But 

becaufe 



htcwCe this reafon is hardly jfatl$f$idory^ 
Muretus h^s given us another, believe 
ing the defign of this cuflom to have 
beePf That jhofe mean fpirited wrctchr 
,es inight lofe that bloipd with fbame 
and difgrace, which they dared not tp 
Impend nobly and honouriably in jthe fcrr 
yice of their country* 

As for the punijfhment relating tO 
jtheir Goods and Money, the Tribunes 
pight for feyerj^l faults impofe a fit^e 
pn the delinqijients^ and oblige theai 
to give, a pledge, in cafe they could no^ 
pay ; Sometimes too they flopped the 
ftipend ; whence they were pallcfi by 
way of reproaf^h are diruti. 

Amongst the Egyptians, ncgle(9^, 
of duty, flying in b^tde^ or coyi^arr 
dice were puniihed only by marks of 
^nfamy, it being thought mpfe advife- 
able to keep them in order by the mor 
live of honour, than fear of chaftifc'r 
ment ; and mutiny and defertion were 
puni(hed by degradation and diigrace^ 
^hich could never be wipe4 away, but 

■■■■■ ■ ■ ■ •■■ by 
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by hszvc adions, but thofe who be* 
irayed fecret defigns bad their tongue^ 

cut out* 

» • ■ • 

It Is remarkable that by the laws oif 
^ycurgus, ampjig the Spartans, ftealr 
ing was lawful, and encouraged as 4 
military exercife, but puniihable if 
found put. Plutarch tells a ftory of a 
Boy who having flole a fox, and hid it 
under his Coat, chofe rather to let it 
tear away hi$ very bowels^ than dif* 
pover the theft. 

With regard to niodern puniihr 
p^ents, the Gantlope has been adoptedj^ 
pot only by the PrufQans, but moil 
pther German powers -, it is likewiie in 
ufe among the French^ though, feldom 
infiidted except for capital crimes^ for 
it being reputed ignominiouSy becaufc, 
inflidled on common rogues and vaga«, 
bonds by the hands of the hangman^, 
the fufFerer is always obligied to pafs 
under the colours^ after he has recei- 
yed his puniihmentt in order to take 
pfT this idea of ignominy which is. at-- 

|ached 
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lachcd to it, and even this ceremony is 
often found infafficient to wipe oiF the 
ftain fo effedtually as to prevent de«- 
fertion. 

I AM not fo prejudiced in favour of 
the cuftoms of my own country, as to 
condemn all others as faulty, neither 
do I mean to adopt any one merely be- 
caufe it is' Roman and refufe another 
becaufe borrowed from a nation of lefs 
repute. 

What I fliall now attempt is, im*^ 
partially to point out the errors or ex- 
cellencies of thofe I have juft recited, 
together with thofe of our own. Death 
as I before obferved may be executed 
in a more exemplary manner for one 
crime than another, though not attended 
with more torture to the criminal, and 
therefore I am naturally led to approve 
of the diftinAion made in the French 
Service between hanging and (hooting, 
for though they both terminate thefamct 
the fufFering as a common fdon niay be 
juftly efteemed a more capital punifli- 
ment, than fiifFertng in a method pecuv 
liar to a Soldier. My 
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My avcrfion to a cru6l manner of 
infliaing death muft confequently oblige 
mc to condemn the Roman method of 
executing it by fufFering the criminal to 
be (hot at by the Soldiers with darts, 
&c. but their punifliments which reach- 
ed their credit by cxpofing them tq 
public ihame are highly commendable, 
for nothing is more likely to work a re- 
formation in a Soldier, who ought to 
have fome fenfc of honour, or elfe is un- 
worthy of that name, than inflifting a 
punifhment, which may be wiped off 
by his future good. Behaviour. 

Fines being fometimes impofed, 
may alfo be attended with good confe- 
quences, for thofe who are inclined to 
avarice, and love of money, will think 
this a very fevere penalty, but as to the 
method of letting blood pradiced by 
the Romans, whatever might be their 
motives for it, it appears too romantic 
to carry any weight with it among the 
modern foldiery. 

Though I have inferted a few of 

the 
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the principal military punifliments of 
the Egyptians, I cannot think any of 
theofi (o confpicuoudy g^jod to be adop- 
ted ; fbme of them being too lenitive 
and others too fevere: Neither d6 I 
imagine the Spartan law would fuit the 
^refent age. As to the modern corpo- 
ral punifhments it appears immateriaU 
if a Soldier is to fuffcry whether be 
he is tied up to a halbert, or poft to re- 
ceive the number of laftics afligned him, 
or runs the Gantlope, both methods 
are practiced on felons, and are in my 
opinion, very capital punishments, fot 
they mufl leave fuch a reproach on the 
Charadlerof the fuffcrcr, as is very dif- 
ficult ever to eradicate, and therefore 
I muft condemn too frequent a ufe of 
them. 

I ihall conclude my opinion on mi* 
litary puniibments, with a ibort recapi-^ 
tulation of what has been already ob^ 
&rved. 

Th at punifhments are neceflary for 
ihegood of Society in general, and par- 
ticularly 
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ticularly for keeping up gooc^ ordef an4 
difciplineinanArmy, has been allowed, 
but I think it muft appear that thd 
work of eradicating crimes is not tobd 
efFc(5ted by making punifhmentsfamiliar 
but formidable, to be both is not pcf- 
fiblc, for faiiiiliarity with ^utiiiliment, as 
with other matters will breed contempt. 

The depravity of mankind oftea 
obliges us to fwerye from the law of 
Mofes, an Eye for an Eye, &g. but let 
nbt a miflaken zeal for the Service lead 
us too often to take away, what we can<« 
not give. 

Corporal punifliments, which are 
the next capital ones to death, fhould 
be fparingly made ufe of ; punilh not a 
man in the fame manner, for perhaps a 
few hours abfenc6 from his quarters, as 
if he had been a Deferter from his 
Country, and a violator of his facred 
promifc, for 'tis not the mimber of 
lafhes, but the (hame that muft attend 
it, that conftitutcs the punifhment. 

S For 
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' For- fmall crimes find oat adequate 
penalties, fuch as confinement^ fines, 
double duty, 6cc. and by way of medi- 
um, degradation from one rank to ano- 
ther, 6v working at fortifications, or 
other public works, butlet death or even 
corporal punifhment, in whatever mode 
they are executed, be inflidted only for 
capital crimes. 

Secondly; Of Militarv Re- 
wards. 

PUNISHMENTS and Rewards, 
fays MonticucuUi, are the two 
great fupports either of the political or 

Military World. 

• , • ^ . 

Fruitless and cndlefs would be 
the profefiion of a Soldier, or indeed of 
any other, were he liable to punifti- 
ment, without any expedlation of re- 
ward. A Man who ha§ not hopes as 
well as fears muft very foon fink into 
defpondency, and more particularly a 
military man, who above all others, 
fhould avoid delpair Nil defperandum^ 
ihould be bis favourite thefis. With 

the 
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^e Rqoians, whofe renown naturally 
leadis us to follow them^ as a pattern in 
military affairs, the Eacouragcments of 
valour, and other martial virtues were 
much more confiderable than the pro- 
cecidings again^ft the contrary vi<;es. 

They were ©f opinion that good and 
wholeibme law^ might cdablifli peace^ 
and unity within, but were by no means 
Sufficient to fcreen a ftate from power* 
ful and afpiring neighbours : The pro-* 
feffion of a Soldier was always held in 
repute, ancl he efteemed as the defen- 
der and protedtor of his country. The 
regard of one's country nien is of itfelf a. 
reward far from bemg contefnptiWe, 
and this the Roman Soldier, who wasi 
true to his truft^ was always fure of, 
but the violent attacks that. are daily 
made againft a (landing army in Great-' 
Britain, and the frequent^ infult|S that 
the foldiery meet with, when according, 
to the vulgar and tpo generally receivedj 
opinion,^ they are of no further fervice, 
are di,i(:ouragements to. a military life» 
that nothing but the true martial fpi- 
fit, o£ a Briton , can get pycr. Thfi b^d . 

S 2 ufes 
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iifes ttiat have been made of an Atfjay 
at particular' periods, have created in 
fome weak minds an ill founded jea^ 
loufy; and the mifcondu^ and irregu- 
larities of individuals have been oftetk 
the caufe of the whole body being con- 
demned. Though I know not froin 
Whence this injuftice to the Army pro- 
ceeds, yet 1 am very confident that it 
is much more £b amodg them than any 
Other prpfeffion. 

The miferablc wretches that are 
often admitted to bear arms, by the pre«- 
ifent method of railing recruits in Eng- 
land, are frequently guilty of crime^ 
that bring difgracie Upon the profeffion, 
but this inconveniency might be cafily 
removed by a different method of for« 
iming our Armies. 

• 

If one or more Regiments of Horfe 
pr Foot were to bear the name of fome 
jparticular County (as our Militia at 
prefent do) inftead of being called after 
their Colonels, and the Regiments be 
recruited from the County, whofe name 
they bear, where the Civil Magiftrates 

ftiould 
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ihould be obliged to afiift in compleating 
ihe Corps. This would create an £mu« 
ktion among the Counties, who (hould 
produce the bed Regiments, and inflead 
pf the refufe of mankind, the Army 
would be compofed of at leaf): an equal 
ihare of good men, with other trades 
and profcffionsj befides every indivi- 
dual would be more attached, and con- 
sequently more interefted for the honour 
of the Regiment of Kent or Surry than 
for that of Colonel A. which to-mor- 
row may be Colonel B's. 

By this Method our Armies would 
confift of a fet of Men more likely to 
^erit rewards than punifhments, and 
as examples of our fuperiors are apt to 
be prevalent, we Should be very careful 
in our choice of Officers : 'Tis a juft 
bbfervation that there is feldom a rule 
without exceptions, but we fhall gene-» 
rally find thofe who have had the advan-^ 
tage of a good education are mofl: likely 
to be pofTefTed of the virtues and quali-* 
^cations necefTary in an Officer, who is 
to be an Ornament to his profef&on. 

The 



( iM ) 

TffE want of proper heads gencraHjr 
cauie the ruin of Corps: If Officers 
become guilty of vices and irregularities^ 
the Soldier, as Folard obferves, will 
contemn, ra(her than obey them ;: difb- 
bedience is the confequence of con« 
tempt, and Mutiny . that of his dii0))e7 
dieoce. ; 

Bar to return from thisdigreffion to 
the fubjedt of rewards. 

It may perhaps be impoffible in a. 
large Army to diftribute either puni(h- 
meats- or rewards ftriftly proportion- 
able to the merit of every adion, but 
where partiality is too confpicuous ia. 
thofe who are impowered to difpofe o£ 
them, and rewards are beilowed on th«i 
leaft dcfervingi whilft thofe of real me- 
rit, are difregarded, they are more^ 
likely to create Jealoufy, than Emula- 
tion. And on the contrary when Juf^ . 
tice only diredls how they are to be 
difpofcd of, nothing can be more en- 
couraging to both Officers and Soldiers, 
than the fmallefl trifle obtained a$ a^; 

token 
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token of their ferviccs, Ambhidn is' 
the ruling paffion of a Soldier; 'tis that 
which prompts him to wafte his Youth, 
and impair h:s health, and therefore, 
every prudent chief will drive to excite 
it, when perhaps even afmile orother 
fmall mark of approbation will gain the 
end, for rewards are not confidercd ac- 
cording to the intrinfic value of what 
may he given asfuch: The bare thanks 
of a Monarch or a General, are of grea- 
ter value to a truly noble and patriotic 
Soldiery than the greateft pecuniary re- 
wards that can be heaped on him. The 
Corona Cwica to a Roman Soldier who 
had faved the life of a Citizen, in an 
Engagement, was reckoned more ho- 
nourable than any other, though com- 
pofed of no better mateiials than Oaken 
boughs. I would not however have 
the reader imagine, that I am entirely 
averfe to pecuniary rewards, thfe pro- » 
feffion of a Soldier, it is well known, 
is not a lucrative one ; ' and I cannot fee 
that there is any impropriety in blending * 
lionour and profit together. The Eng- 
lifh are a generous, and when aftuated 

by 
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by a juft caufc, have fhewfl themfetve^* 
io be a warlike nation ; this makes it 
the more ft?ange that they are not more 
attentive tb reward thitir Officers and 
Soldiers. The brder of the Bath is ac- 
counted a military order, and is often 
Beftowed on General Officers, but few 
or none of an inferior rank are ever ad- 
mitted to this honour, though many 
whohaVenot the lead pretenfions to 
the name of a Soldier are indulged witff 
it*. This therefore if it even may be 
termed a military reward, muft be ac- 
knowledged to be a very limited one. 
And as to the rewards of the inferior 
dafs of the Soldiery, it is too notori- 
ous, that there are many that now 
enjoy the Emoluments of Ghelfca, who 
Aever faced an Enemy, whilft thofe 
who have expended their Youlh and 
loft their limbs in the Service, are depri- 
ved of it. 

It is much to be wiflicd that a mi- 
litary order were eftablifhed for all 

Officers 

m <* Who never fet a Sauadron in the Field* 
*• Nor the Diviiion of a Battle knows 
' ^ More than a Spinfter. Vid. Shakes p bar. 
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Officers in general. Nay, I would not 
have even the comnfion Soldier, depri« 
ved of a badge of honour, if he me- 
rits it, his low ftation is rather a fpur 
to his ambition, and a fmall mark of 
favour from his General is often as 
highly valued by him as it can be by 
his fuperiors. We read of a Soldier in 
Scipio's Army, who having done Icve-* 
ral gallant adtions, fo as to deferye a 
reward, Scipio gave him a fum of mo-* 
ttey, exhorting him to perfevere in his 
valour, but he with a fad countenance 
laid down the gold at Scipio's feet, de- 
manding of him an honourable Eniiga 
of Vidory in lieu of the Gold ; pre- 
ferring glory before gain : Why thca 
may we not expert to find men of the 
fame noble way of thinking even in the 
ioweft ftations in a Britifh Army ? 

However, as I before obfervedy 
fince advance of honour, and increafe 
of wealth are not incompatible, why 
may not penfions, grants of conquered 
lands, &c. be attendant on the crofs, 
•r o^tr badge of honour peculiar to 

T th« 
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the military order in a proper . propor- 
. tion to the time of fervicej or mark of 
valour of the peribn to be rewarded* 

This would not only be an encou- 
ragement to thofe already in the fer- 
vice but a flrong incitement to others, 
if(^ho though polTefTed with a defire to 
ferve their Country^ are difcouraged 
from it, by the injuftice they are liable 
to while in the fervice, and the fmall 
reward (if any) they may afterwards 
cxpedi. 

Towns taken are never now given 
up to plunder, as was formerly the 
praftice among the Ancients, by which 
the conquerors were not only en- 
riched, but it often ferved to aggran- 
dize their pofterity; but at prefent, 
countries expofed to pillage redeem 
themfeives by contributions, no part of 
which comes into the hands of either 
Officers or men. Thus the mifcries of 
hunger, heat and cold, the certainty of 
blows, and the uncertainty of reward, 

are infeperable from a militafv life. 

• To 
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To conclude. Let us, at the fame 
time that we are fanguine in our wiihes 
for the good of his Majefty's Service, 
confider that every Soldier is a human 
creature fufc?ptible of the fame feelings 
and pafiions with others, and as fuch 
every method (hould previoufly be taken 
to deter them from vices rather than truft 
to a reformation by punifhment : That 
punifhments muft fometimes, be inflic- 
ted, is mofl; certain ; in thofe cafes let 
them be exemplary, for it is better to 
let one fufFer in hope of faving the mul- 
tiude, but let there be always (hewn 
greater de0re to reward than punifh* 
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wife unintelligible. 

Befides the Miftakes taken Notice of in the Page 
of Errata ; the Author finds feveral Points and Stops 
improperly placed, and fome Paragraphs improperly 
connedled one with another ; but thefe he hopes the 
Reader's own Judgment will point out to him. 

Though thefe Errors, as well as thofe inferted in 
the Page of Errata, are merely Typographical, the 
Author thinks himfelf bound iippwithllanding to 
make an Apology for them* 









£ I^R4TJ of tke Prejs. 

Page 3, 1. 18, of the Preface, forjiebroe, r. Hthxxx. 

p. 3,1. 8, for Cook r. Coke. 

Note t for Cook's Inftitution, r. Coke's Inftitutes. 

j>. 7, 3d Note, 1. 10, for Cooke's Inft. r. Coke's Inft. 

•p. 9, Notes, 1. 24, for inefle, r. inelie. 

p. 10, 1. 18, for the Court, r, this Courts 

p. 10, 1. 20, for there, r» thefe. 

p. 16, 1. 13, for require, r. requires. 

p. 16, 1. II, for confpicious, r. confpicuous. 

p. 20, 1. 12, omit the Apoftrophe in the Word Nature's. 

p. 22, 1. 7, for particularly, r. partiality. 

p. 25, 1. z, for then, ^. than. 
' p. 25,]. 3, for enabled more, r. better enabled. 

p. 26, 1. I, after the Word againft, infert, him. » 

p. 29, 1. 19, for Romans, r. Normans. 

p. 30, 1. 21, for Mar's Hill, r. Mars'5 Hill. 

p. 31., Note f for Kenne 4. Antig. of Rome, r. Ken- 
net's Roman Antiquities. 

p. 32, 1. 13, omit the a before the Word Thought. 

p. 36, 1. 12, for proceeding, r. proceedings. 

p. 39, 1. 21, 22, for without Caufe, r. with Caufc. 

p. 42, 1. 1.2, before the Word hy, infert but* 

p. 42, Note f for Page 112, r. Page 'j6, 

p. 43, 1. 14, for without, r. unlefs. 

p. 43, 1. 21, in the Word Advocates, r. Advocate*8 
with the Apoftrophe. 

p. 46, 1. 5, for Keelying, r. Keelyng. 

p. 52. 1. 18, between them and «/, infert alh 

p. 53, 1. 9, expunge the Word, or 

p. 56, 1. 20, for Mutenies, r. Mutinies. 

p. 57, Note II for vide Page 5 1 . r. vide Page 54. 

p. 66, Note * 1. II, for ftupefied, r. ftupified. 

p. 70, 1. 12, for Peer, r. Peers. 

p. 71, Note t for Cocke, r. Coke. • 

p. 79, 1. 14, for the Indictment is Judgment, r, th« 
Indiftment is in Judgijient. 

^lote II for Tryals per paife, q, r. Tryals per pais, c. j. 

p. 91, 1. 22, for KoraQ, r. Alkoran. 

p. 92, 1. 14, for Villain, r. Villain. 

p. 94, jt. .21, for in, r. it. 
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SRR AT A. ., 

F* 97f I* I S, for deliiienite on, r. debilitate, m oxalltecL 
p. 103, L 3» ixit felonie's, r. felonies, 
p. 103, 1. 17, between U txAgmlty^ infext decbrnf^ 
p. 105, 1. 16, after the Word Aim, falfel/ pointed^ % 

Cojnnu for a Full Stop. 
p. 109, 1. i8» between the Words // /A#» infart &;• 
p. Ill, I. 5, for the Subie^l, r. this Sulked, 
p. 117, 1. 14, for infallably, r. infallibly. 
p. X2I, 1. X, for no more, r. any mora, 
p. 129, L ai, for violatorj r^ violattv* 



r 



V 



